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Submission from the Center for Reproductive Rights following the call for submission of the
Special Rapporteur on Violence Against Women and Girls on violence against indigenous women.

The Center for Reproductive Rights (the Center)—an international non-profit legal advocacy
organization headquartered in New York City, with regional offices in Nairobi, Bogota, Geneva,
and Washington, D.C.—uses the law to advance reproductive freedom as a fundamental human
right that all governments are legally obligated to respect, protect, and fulfill. Since its inception
27 years ago, the Center has advocated for the realization of women and girls’ human rights on a
broad range of issues, including on the right to access sexual and reproductive health services free
from coercion, discrimination and violence; on the right to bodily autonomy; preventing and
addressing sexual violence; and the eradication of harmful traditional practices.

The Center for Reproductive Rights (the Center) is pleased to provide this submission for report of the
Special Rapporteur on Violence Against Women and Girls on violence against indigenous women.

This submission will focus on discrimination, violence, retaliation and persecution suffered by
indigenous women and girls and examines the linkages between historical, structural and colonialism
that impact them in their access to sexual and reproductive health and rights (SRHR).

I Background
Indigenous women and girls are particularly vulnerable to suffer from discrimination, acts of violence,

retaliation and persecution, including sexual violence and violations of their SRHR. Their intersectional
identity, including their culture, sex, gender, ethnicity, socio-economic situation, and languages, among
others, places them at the center of systemic and intersectional discrimination.? This situation is the
product of, and compounded by the historical, structural and enduring colonialism, discrimination and
racism found in society and in its laws, policies and institutions.? Therefore, violence against indigenous
women and girls is closely linked to the continuing colonial dispossession of their peoples’ lands and
most commonly involves discriminatory and coercive practices, including acts of sexual abuse and
rape.® This situation undoubtedly impacts indigenous women human rights defenders and women land
defenders in a disproportionate manner, and has impact on their health, including their SRHR.

1. International Legal framework
States have clear legal obligations under current human standards to ensure the respect, protection and
fulfillment of SRHR of indigenous women and girls with no discrimination. These obligations require
States to guarantee that women and girls not only have access to comprehensive reproductive health
information and services, bus also that they experience positive reproductive health outcomes, including
lower rates of maternal mortality, and have the opportunity to make fully informed decisions about their
sexuality and reproductive lives.

1) Equality and non-discrimination

Most of the Treaty Bodies have recognized that gender equality is essential to the realization of human
rights.> Nevertheless, traditional models have failed to address the historical roots of gender
discrimination, gender stereotypes and traditional understandings of gender roles that perpetuate gender
and inequality.® In its General Comment No. 22, the CEDAW Committee identified “groups as, but not
limited to, poor women, persons with disabilities, migrants, indigenous or other ethnic minorities,
adolescent, lesbian, gay bisexual, transgender and intersex persons, and people living with HIVV/AIDS
[as] more likely to experience multiple discrimination.” In the same line, in its General
Recommendation No. 28 the CEDAW Committee stated that “States parties should recognize that rural
women are not a homogenous group and often face intersecting discrimination” and that “[m]any
indigenous and afro-descendent women live in rural settings and experience discrimination based on
their ethnicity, language and traditional way of life”.® The Committee recommended that “States parties
should eliminate all forms of discrimination against disadvantaged and marginalized groups or rural
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women”, including indigenous women and ensure that they “are protected from intersecting forms of

discrimination and have access to [...] health care”.’

The principle of substantive equality seeks to remedy entrenched discrimination by requiring States to
take positive measures to address the inequalities that women face, for which States should:

- Address discriminatory power structures.”

- Recognize that women and men experience different kinds of rights violations due to
discriminatory social and cultural norms, including in the context of health,'! and that, women
may also face multiple discrimination, based on multiple grounds, including race, disability,
age or other marginalized statuses.'?

- Ensure equality of results.*®

The Committee on the rights of the Child (CRC Committee), the CEDAW, the Committee on
Economic, Social and Cultural Rights (ESCR Committee), the Committee on the Rights of Persons with
Disabilities (CRPD Committee) and the Human Rights Committee have urged States to address both
de jure and de facto discrimination in private and public spheres, adopt measures to eliminate gender
stereotypes towards women, and address practices that disproportionately impact women.'* This
translates by the fact that States should take positive measures to create an enabling environment that
improves social conditions, including poverty and unemployment, factors that have an impact on
women’s right to equality in healthcare.'®

Treaty Bodies have also called on States to ensure positive reproductive health outcomes, in addition to
ensure access to reproductive health services.'® They are also recognizing the interlinkages between the
realization of a range of human rights and of women’s reproductive health, often called social and other
determinants of health,'” which refer to the conditions in which people are born, grow, live, work and
age, which are shaped by power structures and resource distribution at the local, national and global
levels.® These determinants impact the choices and meaningful agency that individuals can exercise
with respect to their sexual and reproductive health.!® These determinants impact the choices and
meaningful agency that individuals can exercise with respect to their sexual and reproductive health.?°

Treaty Bodies recognized that the failure to provide women with quality maternal health services
violates the rights to equality and non-discrimination, since these are services that only women need to
meet their specific health needs.?* The Committees have also specifically recognized that intersectional
discrimination can hinder women’s access to reproductive health services?? and have recommended to
States to place a particular focus on the maternal health needs of marginalized groups of women,
including adolescents, poor women, minority women, rural women and women with disabilities.?

In this context, marginalized populations, including inter alia, racial, indigenous minorities and other
ethnic communities, as well as migrant and rural women and women deprived of their liberty have long
experienced the disproportionate impact of restricted access to comprehensive reproductive health care
and the COVID-19 has exacerbated the existing inequities.?*

2) Access to sexual and reproductive health information and services

The right to the highest attainable standard of physical and mental health includes the access to
reproductive health information and services. In its General Comment No. 14, the ESCR Committee
establishes four interrelated and essential elements of the right to health, finding that health facilities,
goods and services must be available, accessible, acceptable and of good quality.? The element of
acceptability means that “[a]ll sexual and reproductive health facilities, goods and services must be [...]
culturally appropriate, i.e. respectful of the culture of individuals, minorities, peoples and
communities”,? which also applies for indigenous women and girls.

In General Comment No. 22, the ESCR Committee applies these principles to the right to sexual and
reproductive health. Other Treaty Bodies have used this framework with respect to reproductive health
and services?” and reiterates the States’ obligation “to adopt appropriate legislative, administrative,
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budgetary, judicial, promotional and other measures to ensure the full realization of the right to sexual
and reproductive health”.?® In relation to the provision of reproductive health services, there are
minimum core obligations that States must fulfil regardless of resource constraints, which are, among
others, to ensure that individuals are free from gender discrimination in the provision of health services®
and to avoid all retrogressive measures that would perpetuate existing, or establish new oppressions.*
General Comment No. 22 of the ESCR Committee also indicates that States must eliminate or remove
all laws and policies that undermine the ability of certain individuals and groups to obtain the full range
of reproductive health information, goods and services.®

3) Access to abortion

WHO has established access to legal and safe abortion services as essential services®? and Treaty Bodies
indicated that restrictive laws on abortion violate a series of human rights, including the rights to health,
life, privacy and the right to live a life free of discrimination based on gender or on gender stereotypes
and the right to live a life free from cruel, inhuman and degrading treatment.®® The CEDAW Committee
has established that the criminalization of abortion, the denial or delay of safe abortion and the post-
abortion care and the forced continuation of a pregnancy are forms of discrimination and gender-based
violence.*

Treaty Bodies have long recognized the connection between restrictive abortion laws, high rates of
unsafe abortion, and maternal mortality.* In General Comment No. 36 on the right to life, the Human
Rights Committee has reaffirmed that States have a duty to ensure that women and girls do not have to
undertake unsafe abortions as part of preventing foreseeable threats to the right to life and that States
parties may not regulate pregnancy or abortion in all other cases in a manner that runs contrary to their
duty to ensure that women and girls do not have to undertake unsafe abortions.®

The provision of post-abortion care is a long standing human rights obligation and denying of abortion
and post-abortion care can pose a risk to physical, mental, and emotional health and safety, risks that
are heightened during a pandemic.

The Treaty Bodies recognize that abortion must be decriminalized, legalized at a minimum on certain
grounds, and services must be available, accessible, affordable, acceptable, and of good quality and that
any regulation of abortion must not force women and girls to undergo unsafe abortion.®” The Human
Rights Committee indicated that States must provide safe, legal and effective access to abortion, inter
alia, “when carrying a pregnancy to term would cause the pregnant woman or girl substantial pain or
suffering.®® The Treaty Bodies recommend that States should liberalize their abortion laws to improve
access and remove legal, financial, and practical barriers that deny effective access by women and girls
to safe and legal abortion, including medically unnecessary barriers to abortion and third-party
authorization requirements.*

States are required to eliminate laws and policies that undermine autonomy, integrity and right to
equality and non-discrimination in the full enjoyment of the right to sexual and reproductive health.*°

4) Freedom from violence in maternal health facilities

In 2015, WHO condemned “outright physical abuse, profound humiliation and verbal abuse, coercive
or unconsented medical procedures (including sterilization), lack of confidentiality, failure to get fully
informed consent, refusal to give pain medication, gross violations of privacy, refusal of admission to
health facilities, neglecting women during childbirth to suffer life-threatening, avoidable complications,
and detention of women and their newborns in facilities after childbirth due to an inability to pay”.*
The organization also recognized that “such treatment not only violates the rights of women to
respectful care, but can also threaten their rights to life, health, bodily integrity and freedom from
discrimination.”

Treaty Bodies recognized that States must guarantee women the right to be free from violence when

seeking maternal health services.*? The Special Rapporteur on violence against women, its causes and
consequences recognized that “[m]istreatment and violence against women not only violates the rights
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of women to live a life free from violence but can also threaten their rights to life, health, bodily
integrity, privacy, autonomy and freedom from discrimination” and added that “[i]nformed consent for
medical treatment related to reproductive health services and childbirth is a fundamental human right”.*

In 2015, several UN and regional human rights experts called on the States to “address acts of obstetric
and institutional violence suffered by women in health care facilities” and “to take all practical and
legislative measures to prevent, prohibit, and punish such acts and guarantee redress”.** At the regional
level, the Committee of Experts of the Follow-up Mechanism of the Belém do Pard Convention
recognizes obstetric violence as a human rights violation.*®

1. Regional examples (focus on the LAC region)

1) Violence against indigenous women and girls

The Special Rapporteur on the rights of indigenous peoples indicated that indigenous peoples in
Honduras are directly drawn into an exacerbated situation of violence and general insecurity of the
country, especially when they seek to defend their lands and exercise their rights as human rights
defenders.* She also found an alarming prevalence of cases of assault, attempted homicide and sexual
violence against indigenous women defenders.*” Similarly, data from 2014 reveals that approximately
38% of indigenous women in Ecuador and Peru had suffered physical or sexual violence and, although
the figures are lower in Guatemala (24%) and Paraguay (20%),*® the trend is alarming. Reports from
2020 reveal that 59.5% of indigenous women in Mexico have experienced at least one form of sexual
violence in their lives.*® In addition, indigenous women face several obstacles in accessing justice and
impunity, which perpetuates and normalizes this type of violence.>°

The situation described above is further exacerbated by the limited and inadequate access of indigenous
women and girls to sexual and reproductive health information, education and services, including in
cases of rape.*

2) Access to SRHR and maternal mortality

Indigenous women suffer higher rates of unintended pregnancy, unsafe abortion® and maternal
mortality®® than non-indigenous women. Approximately two of 10 adolescents in the LAC region
become mothers, which is considerably higher among adolescents belonging to indigenous peoples.>
According to UNICEF “indigenous adolescents in Bolivia, Guatemala, Ecuador, and Nicaragua had
a larger unmet need for family planning than non-indigenous youth”.®® In addition, Economic
Commission for Latin America and the Caribbean (ECLAC) reported that indigenous households in
LAC tend to have higher fertility rates.>®

3) No incorporation of an intercultural approach

The criminalization of indigenous midwifery and the imposition of giving birth outside their ancestral
land contributes to the overall feeling of insecurity and the distress of pregnant women during
childbirth.>” Sexual and Reproductive Health Services (SRHS) generally do not incorporate an
intercultural approach, nor do they consider indigenous knowledge and worldview.%® On the contrary,
indigenous women’s sexual and reproductive rights, including their right to autonomy and personal
integrity, have been historically and severely violated.®® The Inter-American Commission on Human
Rights (IACHR) has documented “[e]xamples of obstetric violence [faced by...] indigenous women
includ[ing of women] being forced to give birth in a supine position rather than a vertical position;
coerced sterilizations procedures,® [and forced abortions in the context of armed conflict®!...], among

others”.%

The two emblematic cases presented further, will illustrate this alarming context.
a) The case of Fausia
On 13 November 2016, Fausia,®® an indigenous woman human rights and indigenous land defender

from Honduras was raped by two mestizo men as a form of retaliation for her work as a community
leader and defender of her ancestral land. As a result, Fausia faced a forced pregnancy. Given Honduras’
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severe restrictions on access to reproductive information and healthcare, including the complete ban on
access to the emergency contraceptive pill®* and a complete ban and criminalization of abortion in all
circumstances,®® including rape, Fausia was not able to prevent and undergo an abortion, as she wished
to. Therefore, she was forced into an unwanted pregnancy and maternity.

Fausia’s search for justice for the sexual violence she suffered, led to threats, attacks, and other forms
of retaliation against her and her family by the aggressors. Consequently, she and her family were forced
to flee their home and ancestral land and, due to fear of reprisals and lack of adequate protections
measures by the State, they have been forcibly displaced at least eight times. This has severely impacted
her and her family’s physical and mental health, life, and integrity, as well as their right to cultural
heritage and tradition, to self-sufficient livelihood, collective property, and ownership, possession and
use of their ancestral territory. To this day, Fausia has yet to access justice and reparations for these
crimes, nor has she and her family been able to return to their land, even though they have pursued three
different recourses — all ineffective. Fausia and her family continue to live in hiding and fear, in a
situation of extreme vulnerability, which has been further aggravated by the COVID-19 pandemic.

Fausia’s case is emblematic because it illustrates the systemic use of sexual violence against women in
Honduras as form of power and gender-based discrimination and violence, which disproportionally
impacts indigenous, poor, and rural women, but also because it illustrates how rape was (and is) used
as a form of direct retaliation for the work of indigenous women who are also land and human rights
defenders, in complete disregard of the right to sexual autonomy, privacy and integrity. In this context,
the rape was an instrument of retaliation against her work in the context of a territorial dispute with the
view of forcibly displacing her and her family.

Moreover, Fausia never had access to information regarding her sexual and reproductive rights,
including the healthcare she needed as a survivor of rape, and she was thus forced, after an already
traumatic experience, into a forced pregnancy and an undesired maternity. As such, Fausia’s case also
exposes the implications that the restrictions and denial of women’s reproductive rights, have on rural,
indigenous, poor women, particularly those who are victims of sexual violence.

b) The case of Eulogia and her son, Sergio vs. Peru

Eulogia,®® a campesino woman descendant from the original Quechua people of Peru, did not have
access to adequate prenatal controls, healthcare, and information due to the physical and cultural
inaccessibility of these services, during her sixth pregnancy. On 10 August 2013, when she went into
labor, instead of respecting her decision of having a homebirth (as she had done so for her other five
children), she was forced to go to a health center, under the threat of both a monetary fine and the
withholding of the birth certificate of her child. Once at the health center, instead of receiving the
obstetric care she needed, which included her right of having a vertical birth, Eulogia was not provided
with assistance in her language, despite being a Quechua-speaking woman, and was left without
receiving any care. Only when her delivery was imminent, medical personnel approached her and she
was violently and physically forced to give birth in a horizontal position against her ancestral customs
and, as a result, her son Sergio was hit in the head at the moment of birth. After this violent birthing,
Eulogia not only was denied information regarding her son’s health status, but she was also forced to
shower with cold water against her own will and against her people’s cosmovision that considers cold
water as a wound to the body that has just given birth. As a result of the injury Sergio suffered at birth,
he had severe health problems and ultimately died at the age of 12.°

Eulogia’s case reveals, a system of institutionalized gender-based violence that perpetuates
discriminatory stereotypes against indigenous peoples, in particular, indigenous women, and
campesino, Quechua-speaking and poor women. Specifically, Eulogia’s treatment during and after birth
evidences the commission of acts of violence, discrimination and obstetric violence amounting to
torture due to the serious impacts to her integrity, all of which was aggravated by her condition as
pregnant, indigenous, Quechua-speaking peasant and poor woman. The severe and serious impacts that
the violence Eulogia suffered before, during and after giving birth were prolonged and intensified
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during Sergio’s life, not only constituting serious human rights violations but also evidencing the inter-
generational impact of these violations.

V.

Suggested recommendations

We respectfully suggest that the Special Rapporteur’s report include clear and specific language and
recommendations recognizing:

Rights to equality, health, and to be free from violence and discrimination

The participation of indigenous peoples, in particular women in the development of culturally
sensitive laws, policies and programmes.
Women’s right to maternal healthcare, by addressing the root causes of maternal mortality and
morbidity, including gender and other forms of inequality, and strive towards the fulfilment of
other human rights, including the rights to health and education.
Sensitization of healthcare services providers to the cultural differences and development of
guidelines and protocols in the health sector that focuses on indigenous peoples and their right
to autonomous decision making.
The incidence on sexual abuse of indigenous women, forced pregnancies and forced
motherhood, because of the lack of access of sexual and reproductive health services, in
particular emergency contraception and abortion services.
The prevalence of obstetric violence, forced sterilizations and forced medication interventions,
due to the lack of information about women’s health options and the denial and disregard of
their autonomy and decision-making capacities, which is a product of the still prevalent
gendered, racial and colonial stereotypes.
How indigenous women with intersecting identities — indigenous women and girls, women
human rights defenders, indigenous women leaders and activists, living in rural areas and/or
with low socio-economic background, having no access to information, education or
reproductive health services — are impacted and suffer disproportionately and in cumulative
ways the consequences of all forms of violence and discrimination, in particular sexual
violence, reproductive violence, and lack of access to sexual and reproductive health services.
States’ obligation to guarantee access to comprehensive SRHS and rights that is culturally
sensitive, including:
o Emergency contraception, abortion services, access to contraceptives and access to
maternal healthcare, with particular care for indigenous women survivors of rape;
o The implementation of measures, such as telemedicine and other alternative routes for
the provision of services that can enable access to SRHS in remote, rural areas or areas
with difficult access to technology.

Access to justice, reparations and protection

The severe consequences and human rights violations resulting from acts of sexual violence,
reproductive violence, including obstetric violence, and forced displacement of indigenous
women to their and their family’s right to life, health, reproductive health, autonomy, privacy,
integrity, not to be subjected to torture or cruel and inhumane treatment, and not to be subjected
to violence and discrimination.

States’ obligations to guarantee the right to justice, protective measures and comprehensive
rehabilitation, restitution and reparation measures to indigenous women, in particular for those
who have been dispossessed and displaced from their territories, had to flee violence, and / or
have been victims of rape, obstetric violence, and forced pregnancies, among others.

The prevalence of obstetric violence, forced sterilizations and medication interventions, due to
the lack of information about the women’s health options and the denial and disregard of their
autonomy and decision-making capacities, which is a product of the still prevalent gendered,
racial and colonial stereotypes.
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Land rights

- The prevalence of sexual violence against women as a tool of power and a form of retaliation
to install fear and displace indigenous women, leaders and defenders of the land from their
ancestral lands and territories.

- The multi-layered impact of forced displacement for their life, integrity, health® and livelihood
of indigenous women and their families and communities.

- States’ obligation to ensure and guarantee the political participation and informed consent of
indigenous women in all decisions related to the exercise of collective property, which includes
a duty to ensure the right of indigenous women to restitution, ownership, possession and use
their ancestral lands and territories.
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