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In this submission the International Migration Law Unit of the International Organization for Migration, would like to complement the input provided during the informal advisory meeting 16 July 2021, in particular with respect to some of the questions asked in the Call for Input to the OHCHR report. This submission provides a brief overview of some of the challenges IOM observes concerning the rights of the child and family reunification, as well as some recommendations on how to ensure that the right to family life and unity is upheld in the context of migration.
Protection of the right to family life and unity is a fundamental right, yet migration – regrettably - frequently entails the separation of families for shorter or longer periods of time; for example, when individuals flee armed conflicts or other crises. Migration, also when voluntary, can lead to separation of family due to absence of regular pathways allowing families to remain together. Such circumstances are of special concern when they lead to migrant children being separated from their parents or primary legal guardians or left unaccompanied. The longer-term separation of families due to migration, in particular when children grow up in the home country without one or both parents, can also have a range of psychological, social and other adverse repercussions. While States have the sovereign prerogative to determine the conditions of entry, stay and the status of family members in their territories, they must do so in full respect of their international obligations, and the importance of the right to family unity, in particular for children, and its potential benefits for both migrants and their host communities should form a key part of migration policy considerations and migration legislations. The following submission will focus on why and how family reunification constitutes one of the pathways with the greatest potential to contribute to protection of a child’s rights and family unity: 
· The presence of parents or primary caregivers in the host country reduces vulnerabilities of the child throughout the migration process, and importantly it reduces the risk of violence, abuse, and exploitation;
· Separation of children and their parents, even if short-term, can have severe negative developmental, emotional and health effects on the child and the parents or primary caregivers;
· Family units are more likely to settle and integrate faster in the host community—with the family unit in place, participation in economic, social, cultural and political life is more likely. 
The main human rights concerns affecting children separated from their families, and the priorities to strengthen global and national frameworks for the prevention of family separation.
Although international law, as well as regional and most national laws contain family reunification provisions for migrants, including migrant children, they have often been granted only temporary, subsidiary protection or an alternative status, which in many cases do not allow for the option to reunite with family members in the host country. 
For those who have the option under the national laws to seek admission and stay based on family reunification they often have to meet very stringent and restrictive conditions. These restrictive family reunification laws and practices often result in long separations of families, exacerbating the vulnerable situation of children. Even when provisions surrounding family reunification in national law are not excessively restrictive, long waiting periods and bureaucratic hurdles hinder reunification in practice of family members, including children or parents or primary caregivers. For children who seek to reunite with their parents in the host country, the process is coupled with difficult procedures that are not child-friendly and thus prevent the child’s right to family reunification from being enjoyed in practice in the host country. In many cases, the bureaucratic procedures surrounding visa and permit applications even require a separation between children and parents in practice. For example, in many countries, the application for family reunification must be submitted and reviewed while the applicant is still outside of the host country, while the sponsor is staying inside the host country, and does not allow for temporary visas to allow children and parents to stay together during the decision process. This separation can often continue for several years as the decision-making entities are understaffed or do not have sufficient resources to review the application and make a decision within an appropriate period of time.
Another issue concerns the interpretation and application of the best interests principle by immigration authorities, in particular when the prerogative of States to manage their borders outweighs the best interests of the child. While international law clearly states that a child’s best interests should be the primary consideration, the practice in several States is for the best interests of the child to be only one of the considerations, frequently trumped by other State interests, often supporting return to the country of origin. Another concerning practice is that for unaccompanied or separated migrant children there seems to be a stronger presumption that the child should always be reunited to the parents or primary caregivers in the country of origin, even when a best interests assessment has indicated otherwise. In these instances, the right to family life is used as a justification for returning a child to the country of origin outweighing the child’s best interests. 
For children who remain in countries of origin or transit and are seeking to joining their families in the country of destination, there are several challenges for the child and the parents. For children, access to the required documents for family reunification can be an obstacle, in particular for children who have been born to parents in irregular situations, as well as long travels to reach embassies for applications and interviews in person. For parents or primary care givers, especially migrant women, the often excessive requirements regarding income and accommodation, will make it impossible for them to sponsor their child legally in the country of destination, leaving children with the options of long separation from their parents or attempting dangerous migration journeys to join them irregularly.
A final challenge noted by IOM concerns the definition of family in national law. While international law takes a broad approach to the definition of family, some States opt for a more narrow interpretation which does not recognize families with diverse sexual orientation, gender identity, gender expression or sex characteristics (SOGIESC) which precludes them from seeking entry to the host country and regularizing their migratory status through family reunification. 
How the right to family life can be upheld for children in cross-border situations, particularly migrant children who are separated from their families (taking into consideration Article 10 of the Convention on the Rights of the Child).
Well planned family reunification programmes supported by law and policy serve not only to underscore a nearly universally recognized hallmark of stable societies, but also as reliable, safe and legal pathways, helping to dissuade family members from seeking unsafe and irregular means to reach their close relatives. This was also recognized in the Global Compact for Safe, Orderly and  Regular Migration where States committed to adapt options and pathways for regular migration including facilitating access to procedures for family reunification for migrants at all skills levels through appropriate measures that promote the realization of the right to family life and the best interests of the child, as well as establishing specialized procedures of family reunification for unaccompanied and separated children.
In order to do so and drawing from IOM’s experience and work in this regard, a range of policy and legal and operational options exist that facilitate the availability and effective access to family reunification. 
Law and policy
Legislation and regulations should facilitate the right to family reunification for all children without discrimination and should allow for both entry into the territory and regularization on the territory. This should be available also for children with temporary residence and visas, with accelerated procedures for unaccompanied and separated children, following a robust assessment and determination of the best interests of the child. Similarly, accelerated procedures should be established for unaccompanied and separated children left in countries of transit or origin to ensure that they can reunite with the parents or primary caregivers in the country of destination.
The national laws should also provide for a presumption against separation between primary caregivers and children and ensure that no separation takes place unless it is grounded in a decision following a best interests determination. This presumption should apply in all aspects of the migration procedure including options for alternatives to detention, and family reunification procedures. It is critical that State also adopt and put in place standard operating procedures at the borders that prevent family separation, including in case of search and rescue and disembarkation. 
National laws and regulations should also establish clear and reasonable timeframes for the family reunification process, with the option for accelerated procedures for unaccompanied and separated children, as well as for emergency situations. Similarly, timeframes need to be set for any appeal decisions. During the appeal process, applicants should be granted with free legal assistance when needed, regardless of their migration status in the country. 
Expanding the scope of family reunification
When suitable, policies that expand admissibility criteria in order to permit children to be reunified with extended family members when necessary, should also be carefully considered. A driving principle behind such measures should be the avoidance of undue hardship for migrant children, e.g. when confronted with specific circumstances such as absence or death of primary caregivers, illness, disability or the need of care for vulnerable primary caregivers. 
In situations where identity and/or travel documents have been lost or were destroyed, and duplicates are not available, States, in cooperation with external partners, including international organizations, should consider voluntary DNA kinship testing as well as other complementary identification or verification methods that may be used to demonstrate family relationships. These procedures should be conducted in strict adherence to personal data protection principles. International organizations such as IOM and ICRC play a crucial role in assisting States in reuniting families and in supporting family members who need family reunification, and cooperation of States is key.
Providing comprehensive information and simplifying admission procedures
Improved access to and child-friendly information about visa facilitation procedures are crucial for the success of family reunification programmes. Relevant details about application forms, required documents, interviews, fees and other steps should be easily accessible from the competent authorities and implementation partners and children should receive direct assistance throughout the process. Child-friendly information should be provided via the most suitable means of access, distributed in the native languages of beneficiaries and in an easily comprehensible form. The waiver of fees for the submission of family reunification applications would be preferred in cases of humanitarian emergencies and for unaccompanied and separated children, and when this is not possible, flexible payment solutions would be a reasonable alternative. Since the use of banking services or online tools can be limited or non-existent in some contexts, the possibility of making cash payments in the local currency at fair exchange rates should be made available. As a result, the need for migrants to resort to unregulated brokers, unscrupulous visa intermediaries or even migrant smugglers can be reduced. Additionally, States could consider travel fund schemes to assist with the travel costs and fees for the admission of relatives which could be reimbursed by migrants at a later date - particularly in the case of unaccompanied and separated children. 
Facilitating access and enhancing application processing capacities
In order to ensure access for children and primary caregivers to family reunification, as well as the quick and efficient delivery of these services within reasonable timeframes, additional models of delivery may be considered such as the establishment of mobile or virtual points of assistance or online applications and processing. This will be particularly important when applicants live in remote areas or have difficulties travelling to the points of application. Both on-the-ground-operations, including mobile ones,  and virtual contact centers should adhere to clear guidelines with the goal of ensuring simplified and efficient procedures and processing; these should be scalable as to the assistance or services offered. Processing partners along with the use of innovative and suitable high-quality technology solutions could be considered as a service delivery option – as well as direct assistance to ensure access to those services. The goal is to attain short processing times for the family reunification of primary caregivers and children, for all categories and all regions.
Family reunification, return and reintegration
Family reunification in the country of origin should not be an option where there is a “reasonable risk” that such a return would lead to the violation of the human rights of the child or when return has been held to be contrary to the child’s best interests following a robust determination. It is also not an option when the determination of the child’s best interest has not taken place according to the international standards before the decision to return the child. Nevertheless, if a return has been held to be in line with the child’s best interests, reintegration support on the economic, social and psychosocial dimensions should be provided while responding to the needs of individual returnees, the families and communities they return to, and the structural factors that regulate them. A combination of individual factors, the child’s developmental stage, the ecology that surrounds the child, factors that promote resilience and the child’s own views in line with their age and evolving maturity will best inform reintegration assistance for the individual child. Reintegration assistance should be anchored within a comprehensive child protection and welfare system that meets both national and international obligations towards returnee as well as the social, economic and psychosocial dimensions of reintegration. For more guidance on this, IOM and UNICEF has developed a module on “A Child Rights Approach to the Sustainable Reintegration of Migrant Children and Families.”

