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Request from the OHCHR pursuant to HRC Resolution 45/30 on the theme “the rights of the child and family reunification”

Following the request from the Office of the United Nations High Commissioner for Human Rights, Italian authorities are pleased to provide the following information.

1. a. How are the human rights of children separated from their families upheld in your country?

In conformity with international and European law, Italian legislation and jurisprudence are inspired by the principle of the best interest of the child. 
In the event of separation of parents, first of all the judge assesses if the minor could remain in the care of both parents, who maintain parental responsibility. Therefore, the decisions of best interest of the child concerning education, upbringing, health and the choice of the child’s residence shall be taken by mutual agreement, taking into account the abilities, natural attitudes and aspirations of the child. In case of disagreement, the decision is referred to the judge who establishes which parent shall be entrusted of the child’s care, times and modalities of their co-habitation with each parent, the extent and manner each parent shall contribute to the maintenance, care, education and upbringing of the children (articles 337 bis, 337 ter Civil Code).
The judge, at the request of one of the two parents, may order the custody of the child to the applicant parent if he/she deems, by means of a reasoned decision, that custody to the other parent would be conflicting with the interests of the child. The parent who has exclusive custody of the child, unless otherwise provided by the judge, shall have a complete parental responsibility over him/her; he or she shall abide by the conditions determined by the judge. Unless otherwise provided, relevant decisions shall be made by both parents. The parent to whom the child is not entrusted has the right and duty to supervise his/her education and upbringing and may appeal to the judge when he or she considers that decisions prejudicial to the child’s interests have been taken (art. 337 quater Civil Code).
In addition, the parents have the right to request at any time the revision of the provisions concerning the custody of the child, the attribution of parental responsibility over him/her and any provisions relating to the extent and manner of contribution (art. 337 quinquies Civil Code).
The judge's orders may be challenged both on appeal and in the Court of Cassation, thus offering full judicial protection to parents who wish to contest child protection measures adopted.

PROTECTION MEASURES
Protective measures for minors can be implemented not only to protect them from third parties, but also from their own parents. Therefore, according to art. 333 of the Civil Code, the judge can order the removal of the parent or cohabitant who mistreats or abuses the child. In addition, it may order - also in compliance with the Hague Convention (art. 3, par. 1, letter e) and in compliance with EC Regulation No. 2201/2003 (art. 56) - the removal of the child from the family residence following the chance to hear from the child who has reached the age of twelve and even younger – having the capacity of discernment (art. 336 Civil Code.), provided that the listening does not represent a prejudice for the child (art. 336 and 336 bis Civil Code).

2. a. How can the right to family life be upheld for children in cross-border situations, particularly migrant children who are separated from their families (Taking into consideration Article 10 of the Convention on the Rights of the Child)?

The Italian Central Authority (CA) based at the Ministry of Justice is the key administrative body in charge to apply, at the request of its parties, the provisions of the Hague Convention of 25.10.1980 on civil effects of international child abduction of minors under 16 years of age, where a child is illegally transferred or retained in a Contracting State other than that of his/her original ordinary residence in violation of the rights of custody (whether of legal, judicial or negotiated origin), claimed by the requesting party.
The main function of the CA is to provide assistance in order to ensure that the Convention is fully implemented in short time. It works for providing information for the benefit of the petitioners, for the examination of dossiers, also ensuring the coordination of interventions from administrative and/or judicial bodies involved in the case. In particular, it encourages friend-settlement disputes and, in case of failure, it facilitates the judicial management of the case, so that the competent judicial body of the State (in Italy, the competent Juvenile Court) can issue  precautionary measures for the forced return of abducted child.
It then provides, with the support of other Offices, to carry out the tasks - or to ask the requested foreign CA to carry them out in the so-called "Active" practices listed in art. 7 of the Convention, also performing further atypical tasks not listed in art. 7 (communication of defensive arguments and counter-arguments within out-of-court proceedings by the litigants and of statements made by third parties; invitation to investigate obscure or disputable aspects of the case; articulation of critical observations on circumstances set out in the applications and evaluations expressed in the acts of the CA; issuance of opinions; provision of general or proper orientations; suggestion to revise the positions assumed by the parties and the CA; management of correspondence with the applicants and their counsel; illustration of the content and modalities for challenging or contesting determinations made by the judicial bodies).
It may refuse to deal with the files received only by means of a measure motivated by manifest groundlessness of the reasons put forward by the applicants.
It also performs extra-procedural functions by issuing general preventive information on national legislation and on the implementation of national and international family law in Italy which are relevant in abduction proceedings.
The Ministry of the Interior is responsible for issues related to unaccompanied migrants, while the Ministry of Justice has no institutional tasks dedicated to this topic.

3. a. What are the main human rights concerns for children living in conflict. Children in detention of whose parents are detained, or children allegedly associated with terrorism or terrorist groups, regarding their rights to be reunited with their families?

CHILDREN IN DETENTION

The legal framework
Legislative Decree No. 121 of 2 October 2018 (Discipline of the execution of sentences towards juvenile offenders) provides a systematic criminal juvenile framework, introducing relevant changes for the implementation of alternative measures, significantly renamed 'community criminal measures'. 
Subsequently, in order to further raise the quality of educational interventions in Juvenile Penitentiary Institutes (henceforth IPM) and to strengthen alternative measures to detention, the Guidelines for the application of Legislative Decree No. 121/2018 were issued on 15 January 2020.
The arrival in the Juvenile Penitentiary Institute (hereinafter IPM), the assignment of detainees and the rooms for accommodation
Particular attention is paid to the phase of entry into detention facilities: it is a sensitive step that can significantly affect the fragile psycho-physical balance of minors. In particular, paragraph 2 of art. 14 of Legislative Decree No. 121/18 establishes that each subject must be guaranteed psychological support from the moment he/she enters the institution; due to the specificity of the professionals involved  and the interdisciplinary model of intervention, all personnel must contribute to ensuring it, as reiterated in the "Guidelines" of 15 January 2020. In this regard, it should be noted that all the IPMs have appropriately implemented the Plan for the Prevention of Self-Harming and Suicide Risk, approved by the Unified Conference State, Regions, Autonomous Provinces and Local Authorities in October 2018, equipping themselves with specific procedures both for the preventive interception of risk signals towards all users who enter the IPM, and for prompt intervention in the case of identification of risk factors or the occurrence of self-harming actions, which sees the involvement of all staff of the Administration and other operators, especially health professionals, according to their specific roles and functions.
The distribution of detainees in detention areas is regulated by articles 15 and 16 of Legislative Decree No. 121/18, that are mandatory. Therefore, all institutes have taken steps to conform the organization of their available spaces to the criteria set out in these provisions, ensuring, in particular, that no more than four detainees are ever housed in the overnight rooms. This condition is carefully monitored by Departmental Offices through the S.I.S.M. (Juvenile Justice Services Information System). Legislative Decree No. 121/2018 also provides for a separation of detainees in relation to criteria referring to age and respective legal status, so that divisions between minors and young adults on the one hand and between accused and already convicted subjects on the other are properly ensured.
The assignment to rooms and groups, defined in agreement between the Technical and Security Area of each institution, in order to promote integration and counteract the structuring of groups based on dynamics of oppression and/or exclusive cultural and ethnic belonging, takes into account the following parameters of reference: ethnicity; belonging to organized crime; previous criminal records, personality of the subject and previous prison experiences; any behaviour that can be traced back to paths of violent radicalization. In any case, in the distribution of spaces, priority shall be given to the best interests of the child, in order to ensure the protection of his/her right to harmonious growth.

Outdoor permanence
The juvenile criminal system, historically characterized as an open one, provides for the stay in the detention area exclusively for rest in the afternoon and night hours. With the introduction of recent legislation, the IPM have been organized in such a way as to ensure a stay in the open air of at least four hours a day, with the constant presence of operators who participate, in various ways, to activities. This includes moments of relaxation or socializing, as well as physical and recreational activities carried out both in specially equipped outdoor areas (sports fields, green areas, etc.) and indoors (gyms, theatres, music rooms, recreation rooms, etc.). 
In all the IPMs, during the day, individual and group sports activities are planned and practiced, as they are recognized as having a fundamental value not only for the maintenance of the psycho-physical health of minors, but also for the improvement of interpersonal relationships and to encourage adherence to rules. 

The educational intervention project in IPMs
Within a maximum of three months from the beginning of the period of execution of the sentence, a multidisciplinary team of the Department of Juvenile Justice and Community (DGMC) draws up a special Educational Intervention Project (hereinafter EIP), for each young person taken into custody. This project is agreed by competent territorial services, after listening and sharing with the recipient, and it is implemented in full compliance with the principles of personalization of interventions, prescriptions of the judge, taking into account gender differences, personality characteristics and attitudes of the individual. The IEP, which will be constantly monitored and updated, sets the objectives to be achieved in the short, medium and long term and reports the "educational pact" with the minor/young adult and the rules to be respected. 
In particular, the IEP must cover all elements provided for in art. 14, paragraph 1, of the Legislative Decree No. 121/2018, pertaining to: group life; relations with the outside world; education to responsible citizenship; education activities, vocational training, job placement, also through the use of tools of alternating school-work and transition to work, training and professionalizing internships; activities of social utility, cultural, sports and recreational activities; paths of restorative justice and criminal mediation, oriented to the assumption of responsibility towards the victim and the community, also through concrete actions of reparation and conciliation.
In order to ensure adequate resources to build and support individualized IEPs, thanks to the widespread network of collaborations with organizations and associations in the area, the Centres for Juvenile Justice and IPMs sign protocols and / or operational agreements to support the interventions of operators of Juvenile Services, which can promote social inclusion of the detainee through the organization of school activities, cultural, sporting and recreational activities, vocational training and introduction to work, education to legality and responsible citizenship.

Education
IPM contribute, in close collaboration with local educational institutions, to ensure that juvenile offenders can exercise their right/duty to education. Within the detention facilities there are literacy courses (especially for foreigners), primary and secondary school paths (with the highest number of enrolments). For some detainees who demonstrate full adherence to treatment programs, the competent Judicial Authority allows them to attend school courses held outside, in application of the provisions of Legislative Decree No. 121/18. 
During 2020 and 2021, the organization of school activities, as described above, was strongly conditioned by the pandemic emergency. To this end, the Directions of the IPM have strengthened the connection with the competent Regional School Offices, also through the definition of formal and informal agreements for the activation of distance learning initiatives (DAD). Financial coverage was provided for any expenses necessary for the implementation of educational activities, where not guaranteed by the educational institution, including through the use of any technological platforms/instruments by students, as indicated by the reference educational institutions.

Vocational training and work
Legislative Decrees No. 121 and No. 124 of 2018 have placed vocational training and employment at the center of educational pathways. IPMs must be equipped with appropriate spaces for carrying out training and work activities, so as to encourage in every way the participation of minors/young adults. To this end, activities can be organized that provide for labour performance by inmates and the holding of vocational training courses, both inside and outside the institution, also managed directly by public or private bodies. In all IPM there are vocational training courses, preferably with the school courses offered (for example, with hotel management institutes). In many local realities, moreover, there are, on an experimental basis, internal work activities managed by third parties, in agreement with the DGMC. The possibility of starting up activities managed directly by the Administration pursuant to articles 20 and 22 of the Criminal Code is currently being studied, with particular reference to cleaning services in state-owned properties.
The above experiences are expected to be further implemented thanks to access to benefits provided by Law no. 193 of June 22, 2000 (the so-called "Smuraglia Law"), which offers tax and social security benefits to social cooperatives and companies that hire prisoners, both within the penitentiary institutes and through work outside, in application of art. 21 of the Criminal Code.

The protection of affectivity: interviews, phone calls and extended visits
Legislative Decree No. 121 of 02.10.2018 has paid particular attention to the protection of affective relations of the minor/young adult confined in juvenile detention facilities, expanding the opportunities for direct or indirect meetings not only for relations with direct family members, but also with all persons with whom significant affective ties exist. The new legislative provisions, in fact, have profoundly changed the previous discipline concerning the number and duration of interviews, both face-to-face and by phone: the institutions must, therefore, ensure the conduct of 8 face-to-face interviews per month, instead of the previous 6, one of which must be held on a day before holidays or public holidays, for a duration ranging from a minimum of 60 to a maximum of 90 minutes.
The onset of the pandemic emergency and measures taken to prevent the spread of the COVID-19 have imposed painful limitations of programs implemented in the IPMs for the protection of the right to affectivity, with particular reference to interviews. In these circumstances, the DGMC implemented an articulated series of interventions since the beginning of March 2020 to ensure the possibility of conducting distanced interviews. The same flexibility adopted by the Institutes for interviews has also been ensured since March 2020 for phone calls to relatives. Legislative Decree No. 121/18 envisages that detainees can also make 2 phone calls per week, up to a maximum of 3. Instructions have been given to ensure immediate implementation of the provision which has extended the possibility for minors and young people present in welfare institutions to make use of a number of phone interviews well beyond the limits set by article 19, paragraph 1. The duration of the phone call has been extended to a maximum of 20 minutes.
As regulated by art. 19, paragraph 4 of Legislative Decree No. 121/18, extended visits must take place "within specially equipped residential units within the institutions, organized to allow the preparation and consumption of meals and reproduce, as far as possible, a familiar environment". In this context, within each IPM, suitable premises have been identified to be used for this purpose and the set-up and typical furniture with which the housing unit must be equipped have been defined, as well as the aspects of its management in relation to ordinary organization of each IPM, modalities of access and supervision of the visit, also in consideration of the need to maintain order and internal security in the facilities.
The granting of this universal benefit should be favored, in particular, for minors/restricted youths who are unable to take advantage of bonus leave.

CHILDREN WHOSE PARENTS ARE DETAINED
The Ministry of Justice has implemented a Protocol of Understanding aimed at maintaining meaningful ties between children and detained parents. This Protocol was signed by the Minister of Justice with the National Authority for Childhood and Adolescence and the association "Bambinisenzasbarre", renewed on November 20, 2018 for a further two-year period, aimed at implementing actions to ensure the right of detainees to parenthood and the right to continuity of emotional ties with their children. In implementing the Protocol, the IPMs have adopted the most appropriate measures taking into account available resources and spaces.
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