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Background 

1.Marital rape (or spousal rape) is an act of sexual assault and Domestic Violence (DV)
 occurring when an individual commits a sexual act
 against their spouse or ex-spouse whether living or not living in the same residence
, against their will or in the absence of  concern or “unequivocal voluntary agreement”.
 Marital rape takes place in coercive circumstances and constitutes a violation of bodily integrity and sexual autonomy.
 The historic evolution of the act, from being widely accepted to its criminalization and the distinct relational environment in which it occurs distinguishes it from rape outside of the domestic unit. 

Marital Rape prohibited by CEDAW and IHRL

2. CEDAW (the Convention) prohibits marital rape and other acts of sexual violence as GBVV AW and discrimination under Articles 1-3 and 5(a) of the Convention. GR No. 19 defines GBVAW as, “violence that is directed against a woman because she is a woman or violence that affects women disproportionately…” to the inclusion of  “… acts that inflict physical, mental or sexual harm or suffering, threats of such acts, coercion and other deprivations of liberty, the violence that occurs within the family or domestic unit or within any other interpersonal relationship…”
  The Committee /General Comment No. 19/ recognizes family violence as one of the most insidious forms of violence affecting women, to the inclusion of rape, exacerbated by unequal power dynamics between men and women.
 GR No. 35, updating GR No. 19, explicitly calls for the criminalization of marital rape and other acts of sexual violence as crimes against women’s right to personal security and their physical, sexual and psychological integrity.
 
3. CEDAW’s prohibition against marital rape should be interpreted alongside GBV AW prohibitions in other instruments of International Humanitarian Law (IHL) and International Human Rights Law (IHRL).
 Rape is recognized as a form of torture under the Convention Against Torture (CAT)
 and several IHRL treaties make mention of marital rape, specifically. Marital rape was first explicitly included as an act of VAW in Art. 2 of the UN Declaration on Violence Against Women, 1993. The act is prohibited in Art. 14 of the Maputo Protocol as a kind of sexual violence or “violence by a partner in the intimate space”; the Istanbul Convention in Art. 36; in Par. 113 (a) of the Beijing Platform for Actionn;  and in Art. 2 of the Belém do Pará Convention which sets out types of VAW including violence “that occurs within the family or domestic unit or within any other interpersonal relationship, whether or not the perpetrator shares or has shared the same residence with the woman, including, among others, rape, battery and sexual abuse”. 



4. Sates’ obligations under CEDAW as it relates to protection against marital rape and relevant recommendations are analysed using:

CEDAW General Recommendations (GR), mainly: GR No. 19, 28, and 35;
CEDAW Jurisprudence on DV (in lieu of limited cases addressing marital rape, specifically): X and Y v. Georgia/ OG. v. Russia /J. I. v. Finland/ / Goekce v. Austria/S. L. v. Bulgaria/, and also the case  M.C. v. Bulgaria of the ECtHR.
Concluding Observations (COBs) on State Party Reports addressing marital rape and DV: COBs Bahamas 2018:
/COBs Saudi Arabia 2018/COBs Norway 2017/COBs Rwanda 2017/COBs Nepal 2018/ COBs Serbia, 2019/Saint Vincent and the Grenadines, 2015/COBs Dem. Rep. of the Congo, 2019/COBs Kuwait, 2017/, COBs Bulgaria- 2020, COBs Maldives- 2021.
Challenges/Considerations

A.  Religious Notions/Stereotypes/Marital Rape Exceptions

5. The elimination of DV, including marital rape, requires addressing gender-stereotypes about the preconceived roles of females and the subsequent power dynamics between perpetrator and victims in intimate partner relationships. The Committee/COBs Rwanda 2017/ recognized an exacerbation of GBV AW in Rwandan society due to the perceptions of the traditional patriarchal system being “under threat” and as a result, younger men believing it justifiable to beat their wives.
  Patriarchal perceptions which promote GBV are compounded in context of marital rape. Before the 20th century, coercive sexual acts within marriage were widely accepted, as wives were, historically,  viewed  as the property of their husbands. As property, one’s husband could not be guilty of rape; he was protected by the husband’s “immunity”.
 While this exemption has been largely outlawed, some States retain exemptions, nurtured by patriarchal perceptions about female inferiority, and influenced by religion and culture.
 Prevalence of marital rape is heightened by social, cultural and religious tolerance for intimate partner sexual violence. In X and Y v Georgia, viewing cases of sexual acts within intimate partner relationships as “family problems” was recognized as a major stereotype hindering progress in reducing incidences of marital rape.
  The popularity of this belief has resulted in higher rates of criminalization of rape outside of intimate partnerships and widespread ambiguity on marital rape as a violation of an individual’s rights.  The Committee /COBs Dem. Rep. of the Congo, 2019/ has also expressed concern for the underreporting of marital rape as a result of stigmatization and subsequent high rates of impunity.”

No immunity of the husband for marital rape was clearly confirmed by the Decision of the ECtHR - case of S.W. v. The United Kingdom
Application number 00020166/92
November 22, 1995.

6. Gender Stereotyping has negatively impacted the adoption of GBV AW protection at the domestic level. Some States have failed to sign and ratify OP CEDAW and other IHRL treaties relevant to GBV AW protection, while some State Parties continue to retain reservations incompatible with the Convention’s object and purpose. This is not only an indication of failure to prioritise GBV AW issues, but also hinders the comprehensive adoption of domestic legislation that could protect women’s rights. The Committee /COBs The Bahamas/ highlighted “adherence of the State party to the nine major international human rights instruments would enhance the enjoyment by women of their human rights and fundamental freedoms in all aspects of life”.
 
7. The Special Rapporteur on violence against women noted in one of the mandate’s first reports
 that the failure to criminalise marital rape reflected the persistence of the public-private dichotomy, which conceives the home as a private sphere. The challenging of this dichotomy has laid the foundation for legislation criminalising domestic and intimate-partner violence, including marital rape. In the Model Law on Domestic Violence,
 issued as an addendum to that report, the Special Rapporteur listed marital rape among the acts of gender-based violence which should be included in national legislation on domestic violence. 
B. Definitional Confusion/Inadequate legislation

8. Many State Parties lack explicit legislation addressing marital rape by failing to adequately define rape to the inclusion of marital rape in line with IHRL and in favor of protecting the rights of victims by adopting a definition based on lack of consent or “unequivocal and voluntary agreement”; excluding discriminatory evidentiary requirements to provide proof of penetration/force/coercion by the prosecution; providing provisions for variant natures of relationships, beyond current spouses who cohabitate; and excluding marital exemption defenses from sexual assault laws.
 Some State Parties have failed to explicitly recognize the gendered nature of marital rape which is important, especially because a lack of explicit legislation is often understood to infer that marital rape is not a crime. 
 In the Maldives marital rape is criminalized only under certain circumstances and the women victims lack redress.
  
9. In her report on rape, the Special Rapporteur on violence against women
 noted that in a significant number of countries marital rape was not explicitly criminalized, and that it was exempt from criminalization in others. Almost half of the 54 Commonwealth States still needed to amend their legislation to remove the marital rape exception, which was usually a remnant from the criminal legislation of the colonial period. Marital rape is often punishable by reduced sentences, or only prosecuted ex parte.

10. Marital rape is an act of Domestic Violence (DV) /UN Handbook for legislation on VAW
/ although, historically, DV legislation has often been restricted to physical violence in intimate partner relationships to the exclusion of sexual and psychological/emotional violence. Effective marital rape legislation should, therefore, address marital rape within the context of other DV prohibitions; include provisions for effective implementation, evaluation and monitoring; be gender-sensitive; and provide a broad definitional coverage in favor of protecting victims of GBV, thus including former and current spouses, as well as former and current partners. 
11. The international standards  and good practices of legislation for protection against marital rape include criminalization of marital rape by providing for higher penalties.  

Similarly, the CEDAW Committee recommended to Bulgaria to specifically criminalize marital rape and consider it as  aggravating circumstances. 

.  C.  Restrictive Access to Justice/Services

12. Challenges persists in reporting rape, seeking prosecutions, accessing support services, and reparations. The importance of investing in public tribunals was highlighted in O.G. v Russia where the Committee recognized that requiring a victim of DV to resort to private prosecution where the burden of proof is placed solely on the victim herself constituted a denial of justice 

13. The Committee /COBs Kuwait, 2017
/ expressed concern for  the “mandatory application of mediation procedures that aim at reconciliation rather than prosecution of perpetrators in domestic violence cases”. The Committee /COs Saudi Arabia 2018/ expressed particular concern for the practice of requiring women to file sexual violence complaints through male guardians or relatives.
 Sometimes, there is a lack of confidentiality in reporting DV cases.
 The Committee /COBs Nepal 2018/ also condemns the negligence in registering cases of sexual violence by judicial and law enforcement officers
 and  /COBs Romania, 2018/ expressed particular concern for the requirement of proof in order to attain protection orders; and requirements to produce identity documents in order to access necessary support services by victims of rape.
 The Committee /COs Nepal, 2018/ expressed particular concern for unfavorable statute of limitations which lead to underreporting.
 In some instances, /COBs Saint Vincent and the Grenadines, 2015/ “a financial burden is imposed on victims by the need to file affidavits, requiring the services of a lawyer, which is not provided for [by the Domestic Violence Act]”.
 In judicial proceedings, victims of marital rape face subjection to Stereotyping. The Committee /Norway 2017/ highlighted the lack of gender-sensitive training for judges and /M.W. v. Denmark/ emphasized States’ explicit responsibility to protect women against discrimination perpetrated by the judiciary and public officials. The Committee /Vertido v. The Philippines/ recognized the infiltration of gender stereotyping in the judicial system reflected in “preconceived notions of what defines a rape victim or a victim of gender-based violence”.  In /MC v. Bulgaria/ the burden placed on the victim to prove coercion was recognized as a failure of the states’ responsibility “to penalize and effectively prosecute all non-consensual sexual acts, without consideration to physical resistance by the victim.”
 
14. Certain groups may face increased challenges in pursuing justice in court proceedings and accessing services. The Committee /COs Norway 2017/ expressed concern for the cultural and language barriers faced by minority communities, including Sami women and girls in seeking justice.
 The Committee  /COs Norway 2017/ also expressed concern for a lack of shelters for VAW victims when compared with those for men and children.

15. In her report on rape,
 the Special Rapporteur on violence against women noted the many obstacles related to the criminalization and prosecution of rape, including marital rape, which results in the overwhelming impunity for perpetrators in these cases. She noted that in some countries marital rape or rape by an intimate-partner is prosecuted ex parte, while other rape cases were prosecuted ex officio, and recommended that rape should always be prosecuted ex officio, regardless of the relationship between victim and perpetrator. 
Recommendations
A. Prevention measures specifically recommended to State Parties by the CEDAW Committee, the UN SR VAW and other relevant standards include, inter alia:
1. To adopt a comprehensive and inclusive legislation  on gender-based violence, addressing all forms of violence against women, including acid attacks, domestic violence, rape, marital rape, gang rape and other forms of sexual violence, by recognizing violence against women perpetrated by specific actors and in specific contexts including VAW in the family, in the community, in conflict situations - COBs Ethiopia 2019
/ COBs Romania 2018 

· Namely, to incorporate into Domestic Violence legislation comprehensive legislation on marital rape,
 including enacting  criminal law provisions to protect women and girls from physical and sexual abuse within the family
 - X. and Y. v. Georgia
· 2. To ensure that such legislation apply “irrespective of the nature of the relationship” between the perpetrator and complainant , and without any exception 
/.
· Furthermore, to take into consideration as aggravating circumstance in the determination of the sentence the committing of rape against a former or current spouse or partner (Model Rape Law), 
 COBs Bulgaria.2020

· 3. To introduce and refine public policies, awareness campaigns and training programmes focused on promoting human rights, broadly, and more specifically, women’s rights under CEDAW
, highlighting marital rape as a grave rights violation; sensitize the population about the negative impacts of GBV AW and other forms of discrimination against women, including the unique vulnerabilities faced by women of certain groups; - COBs Dem Rep. of the Congo 2019/
 COBs Rwanda 2017 
/COBs  Mozambique, 2019
 

· 4. To amend/remove existing discriminatory legislation and provisions of any customary/ religious/informal legal systems or conclusions on the concepth of marital rape which conflict with IHRL on this issue,  and disproportionately impact women (i.e. guardianship laws)  - COBs, Bahamas 
/COBs Nepal 2018
/ COBs Saudi Arabia 2018
/
B. Protection measures specifically recommended to State Parties by the CEDAW Committee, the UN SR VAW and other relevant standards include, inter alia: 

· 5. To establish a protocol for handling domestic violence complaints in a gender-sensitive manner at the level of police stations to ensure that no urgent or genuine complaint of domestic violence is summarily set aside and that victims are given adequate protection in a timely manner;
 -O.G. V Russia 
· Where existent, to remove any temporal limitations to the right to file a complaint for marital rape and establish a sex offenders’ register and registry; -Bahamas COBs 2018

· 6. To repeal mandatory mediation requirements in divorce proceedings in cases involving domestic violence. - COBs Republic of Moldova, 2020
DV
More specifically, to expressly prohibit any form of mandatory conciliation or mediation in cases of rape, both before and during legal proceedings (Model Rape Law)

· C. Measures for investigation and prosecution specifically recommended to State Parties by the CEDAW Committee, the UN SR VAW and other relevant standards include, inter alia: 

· 7. To provide for mandatory training for judges and administrative personnel on the application of the legal framework with regard to combating domestic violence, including training on the definition of domestic violence and on gender stereotypes. The training to encompass the standards of the  Convention, its Optional Protocol and the Committee’s jurisprudence and general recommendations, in particular general recommendations Nos. 19, 28, 33 and 35.:
 - J.I. v. Finland/ X. v. Timor Leste
/X. and Y. v. Georgia
/
· In addition to the judiciary and law enforcement representatives,  health care providers, social workers and teachers have to receive regular and specific training and capacity building on consent and on the crime of rape as a human rights violation and a manifestation of gender-based violence (Model Rape Law)

· 8. To ensure that cases of gender-based violence against women and girls are effectively investigated and prosecuted and that penalties imposed on perpetrators are commensurate with the gravity of the crimes committed;
  - Bahamas COBs 2018/ COBs Rwanda, 2017 
/COBs Kiribati, 2020
/O.G. v. Russia, X. and Y. v. Russia
            To specifically guarantee that investigators/police officers should not delay investigations,  nor refuse to record the crime or initiate an investigation solely based on delayed reporting of the crime (Model Rape Law) 

· 9. To define clearly prosecution of rape and marital rape ex as prosecution ex officio, without the discretionary powers of prosecutors being too wide, and prosecution should not depend solely on the victim’s complaint. (thematic report on rape)

And to give priority to criminal prosecution over reconciliation or mediation in the criminal proceedings in cases of domestic violence,. - COBs Lithuania 2019/O.G. v. Russia/
· D. Measures for compensation, monitoring and data collection specifically recommended to State Parties by the CEDAW Committee, the UN SR VAW and other relevant standards include, inter alia: 

· 10. To adequately compensate victims of marital rape whether, monetary or otherwise, commensurate with the gravity of crimes committed against them. - R.P.B. v. The Philippines
/Vertido v. Philippines
/COBs Afghanistan 2020
 

· 11. To enhance the  system for collecting and monitoring cases of all forms of gender-based violence, while ensuring the disaggregation of data by type of violence and by relationship between perpetrator and victim.
 - COBs Serbia, 2019
· 12. To implement effective monitoring mechanisms to ensure that evidentiary rules, investigations and other legal and quasi-judicial procedures are not influenced by gender stereotypes or prejudice
- J.I. v. Finland
� ST/ESA/329: Un Handbook on legislation 3.4.2.1


� International criminal court : “[invasion of] the body of a person by conduct resulting in penetration, however slight, of any part of the body of the victim or of the perpetrator with a sexual organ, or of the anal or genital opening of the victim with any object or any other part of the body”.


� Istanbul, 11.V.2011Article 36 


� ST/ESA/329: UN Handbook on sexual violence legislation 3.4.3 


� CEDAW GR No. 35 


� CEDAW GR No. 19 par. 6 / GR No. 35 par. 12


� CEDAW GR 19 No. 23


� GR No. 35 par. 33


� CEDAW/C/GC/28  Par. 2 also, See ICCPR


� CAT Art. 1 :“any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person…”


� CEDAW/C/BHS/CO/6


� CEDAW/C/RWA/CO/7-9 Par. 22 (a)


� “The husband cannot be guilty of a rape committed by himself upon his lawful wife, for by their mutual matrimonial consent and contract the wife hath given herself in this kind until her husband, which she cannot retract.


� Joint Statement on VAW, International Day on the Elimination of Violence against Woman: https://www.ohchr.org/Documents/HRBodies/CEDAW/JointStatement_VAW.pdf


� CEDAW/C/61/D/24/2009 Par. 2.6X


� CEDAW/C/COD/CO/8 Par. 26


� https://www.womenslinkworldwide.org/files/2885/gjo-echr-sw-en-pdf.pdf


� CEDAW/C/BHS/CO/6


� E/CN.4/1996/53


� E/CN.4/1996/53/Add.2


� ST/ESA/329: UN Handbook on legislation


�  CEDAW/C/MDV/CO/6, Par. 27





� A/HRC/47/26.


� ST/ESA/329:  UN Handbook on VAW legislation 3.4.2.2


� CEDAW/C/BGR/CO/8, Par. 24 c/





� CEDAW/C/68/D/91/2015 Par. 7.7


� CEDAW/C/KWT/CO/5: Par. 26 (c) 


� CEDAW/C/SAU/CO/3-4 Par. 31 (f)


� CEDAW/C/KWT/CO/5 Par. 26 (e) 


� CEDAW/C/NPL/CO/6 Par. 10 


� CEDAW/C/ROU/CO/7-8 Par. 18 (e)


� CEDAW/C/NPL/CO/6 Par. 10 (c) 


� CEDAW/C/VCT/CO/4-8 Par. 20 (d)


� See M.C. v. Bulgaria, App. No. 39272/98, Eur. Ct. H.R. (2003) (Para. 166)


� CEDAW/C/NOR/CO/9 par. 24 (a) (b) (c ) (e) (f) 


� A/HRC/47/26. The report also addresses other issues, such as the need for a consent-centred definition of rape, minimum age for consent, statutes of limitation, standards of proof, among others, which are relevant for the prosecution of marital rape as well as other types of rape.  





� CEDAW/C/ETH/CO/8 Par. 24 (a) 


� CEDAW/C/ROU/CO/7-8 Par. 19 (b)


� ST/ESA/329: Handbook on VAW legislation





� CEDAW/C/61/D/24/2009 Par. 3.1


� Handbook on VAW legislation


� A/HRC/47/26/Add.1


� CEDAW/C/BGR/CO/8, Par. 24 c/





� CEDAW/C/GC/36/27/(b) -  D Par. 13 & 24 (e)


� ​​CEDAW/C/COD/CO/8 Par. 27 (f)


� CEDAW/C/RWA/CO/7-9 Par. 23 (c)


� CEDAW/C/MOZ/CO/3-5 Par. 26 (b)


� CEDAW/C/BHS/CO/6 par. 12 


� CEDAW/C/NPL/CO/6 Par. 21(c)


� CEDAW/C/SAU/CO/3-4 Par. 32 (b)


� CEDAW/C/68/D/91/2015 Par. 9 (b)(iii)


� CEDAW/C/BHS/CO/6 Par. 26 (c) 


� CEDAW/C/MDA/CO/6 Par. 43 (c)


� A/HRC/47/26/Add.1


� CEDAW/C/69/D/103/2016 Par. 10 b(iv)


� CEDAW/C/69/D/88/2015 Par. 7 (i) 


� CEDAW/C/61/D/24/2009 Par. 10 (b)(iv)


� A/HRC/47/26/Add.1


� CEDAW/C/BHS/CO/6 Par. 24 (e)


� CEDAW/C/RWA/CO/7-9 (e)


� CEDAW/C/KIR/CO/1-3 Par. 16 (a)


� A/HRC/47/26/Add.1


� A/HRC/47/26


� Vertido v. Philippines, CEDAW/C/46/D/18/2008 (2010) Par. 9. (i)


� CEDAW/C/46/D/18/2008 (2010) par. 8.9 (a)


� CEDAW/C/AFG/CO/3 Par. 26 (g)


� CEDAW/C/SRB/CO/4 Par. 24 (g)


� CEDAW/C/69/D/103/2016 Par. 10 (iv)(b)(v)
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