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1. Background

1.Rape is an act of sexual assault and a violation of bodily integrity and sexual autonomy defined as the “non-consensual [invasion of] the body of a person by conduct resulting in penetration, however slight, of any part of the body of the victim or of the perpetrator with a sexual organ, or of the anal or genital opening of the victim with any object or any other part of the body”.
 Central to the definition is the lack of consent giving by the victim. Discrepancies in the definition of rape, what constitutes consent, the relationship between consent and coercive circumstances, and appropriate standards of investigation have challenged efforts to protect women and girls from rape.
 

2. Rape prohibited by CEDAW

2.CEDAW (the Convention) prohibits rape and other acts of sexual violence as GBVAW and discrimination under Articles 1-3 and 5(a) of the Convention. GR No. 19 defines GBVAW as, “violence that is directed against a woman because she is a woman or violence that affects women disproportionately…” to the inclusion of  “… acts that inflict physical, mental or sexual harm or suffering, threats of such acts, coercion and other deprivations of liberty, the violence that occurs within the family or domestic unit or within any other interpersonal relationship…”
 GR No. 35, updating GR No. 19, explicitly prohibits sexual assault, including rape, as a crime against women’s right to personal security and their physical, sexual and psychological integrity.

3. CEDAW sits within a comprehensive International legal framework and its prohibition against rape should be interpreted within the context of other instruments of International Human Rights Law (IHRL)
 and International Humanitarian Law (IHL). Rape is recognized as a form of torture under the Convention Against Torture (CAT)
 and is specifically condemned in Article 36 of the Istanbul Convention. It is condemned alongside other acts of sexual violence/GBVAW in target 5.2 of the Sustainable Development Goals, prohibited in DEVAW, and regional IHRL treaties, including: the ECHR, the IACHR, the Convention of the Belém do Pará Convention (Art. 1 and 2); and the Maputo Protocol.
 

Sates’ obligations under CEDAW as it relates to protection against rape and relevant recommendations are analyzed using:
4. CEDAW General Recommendations (GR) No. 19, 28, and 35;

OP CEDAW Jurisprudence, mainly: R.P.B. v. The Philippines/Vertido v. Philippines, V.P.P v. Bulgaria, A.F. v. Italy
The 2012 Austrian CEDAW Shadow Report

CEDAW SP Inquiries under Art. 8 of OP CEDAW, mainly: CEDAW Inquiry, Mexico on the abduction, rape and murder of women in the Ciudad Juarez area of Chihuahua, Mexico
 
Concluding Observations (COBs) on State Party Reports addressing sexual violence and rape in particular: COBs Maldives 2021, COBs Moldova 2020/COBs Afghanistan 2020/COBs Kiribati 2020/ COBs Dem. Rep. of the Congo 2019/COBs Cabo Verde 2019/COBs Saudi Arabia 2018/ COBs Ethiopia 2019/COBs Romania 2018/COBs Nepal 2018/COBs Rwanda 2017
 COBs Norway 2017/ COBs Jordan, 2017
5. Special Rapporteur on violence against women, Report to the Human Rights Council on rape as a grave, systematic and widespread human rights violation, a crime and a manifestation of gender-based violence against women and girls, and its prevention (A/HRC/47/26), 2021.

Special Rapporteur on violence against women, Addendum to her Report to the Human Rights Council, A framework for legislation on rape (model rape law) (A/HRC/47/26/Add.1), 2021.

Several country reports by the Special Rapporteur on violence against women, including on Sudan (A/HRC/32/42/Add.1), Bahamas (A/HRC/38/47/Add.2), Occupied Palestinian Territory / State of Palestine (A/HRC/35/30/Add.2), Bangladesh (A/HRC/26/38/Add.2), Bosnia and Herzegovina (A/HRC/23/49/Add.3), Argentina (A/HRC/35/30/Add.3), Georgia (A/HRC/32/42/Add.3), Solomon Islands (A/HRC/23/49/Add.1), Somalia (A/HRC/20/16/Add.3), Haiti (E/CN.4/2000/68/Add.3).
3. Challenges/Considerations 

A.  Role of culture, tradition, religion

6. CEDAW highlights the implications of discriminatory social and cultural patterns and attitudes on the perpetuation of gender-based discrimination in Article 5 and their influence on “explicit or implicit social acceptance of GBV” in GR No. 35. 
 The elimination of sexual violence against women and other forms of GBVAW requires addressing the power dynamics between perpetrator and victims, often nurtured by patriarchal attitudes and perceptions about female inferiority, influenced by religion and culture.
 The Committee recognized stereotyping as a root cause for gender inequality in GR No 35 and highlighted States’ attempts to justify inadequate legislative and policy measures addressing GBV in the name of  “tradition, culture, religion or fundamentalist ideology…”
 Such influences have also shaped understandings on the meaning of equality. The Committee /COBs Saudi Arabia/ expressed concern for the state’s understanding of the principle of equality which implied “complementarities and harmony rather than equal rights for women and men”.
 Some States have failed to sign and ratify OP CEDAW and other treaties relevant to GBVAW protection while others continue to retain reservations incompatible with the treaty’s object and purpose. Some States have even taken “retrogressive measures” in withdrawing from the Istanbul Convention
 of which acceding to has been recognized as a pivotal step in eliminating GBVAW by CEDAW. 

7. The mandate of the Special Rapporteur on violence against women regularly criticized the criminalization of rape as a crime against morality. When rape is seen as a moral issue, the legal structure tends to be suspicious of the victim and not consider her case seriously if she is not deemed “honourable”. That same logic is behind legislation that excuses a man of his crime if he marries the victim, since this way the “honour” of the woman and the “integrity” of her family would be protected.
 The mandate has criticised the moral and patriarchal foundations of laws on rape, that place value on the previous sexual history of the rape survivor, highlighting that these and other provisions served as ways of policing women’s sexuality.

B. Inadequate legislation/Definitional Inconsistencies/Harmful laws and Practices 

8. There is a lack of consensus on the definition of rape and the adoption of a consent-based definition
 or one reliant on evidence of “unequivocal and voluntary agreement.” This definitional confusion has led to higher rates of impunity, underreporting and acted as an impediment to justice, especially when coupled with gender stereotyping as in MC v. Bulgaria where the burden placed on the victim to prove coercion was recognized as a failure of the states’ responsibility “to penalise and effectively prosecute all non-consensual sexual acts, without consideration to physical resistance by the victim.”
 and in R.P.B. v. The Philippines where there was contestation on the constituent elements of an escape.
 GR No. 35 calls for SP to eliminate unfair burden of proof/standard of proof/evidentiary requirements in rape cases. 

9. The Special Rapporteur on violence against women has repeatedly recommended that consent should be the defining element of the crime of rape, and lack of consent should lie at the centre of its definition. She specified that force or threat of force provide clear evidence of non-consent, but force is not a constitutive element of rape. States must specify that consent must be given freely, as a result of the person’s free will, assessed in the context of the surrounding circumstances. Intercourse without consent should be criminalized as rape in all definitions.

10. Some countries, while outlawing rape, retain harmful laws that prohibit women’s access to effective remedy and in some cases, provide loopholes for perpetrators to avoid prosecution and appropriate sanctions (i.e. allowing perpetrators to marry their victims to avoid prosecution). The Committee /COBs Kuwait
/ expressed concern for loopholes which allow kidnappers and rapists to marry their victims with the consent of the guardian to avoid criminal charges. The Committee /COBs Saudi Arabia 2018/ expressed concern for sexual violence victims who risks criminal charges “since the reporting of rape or sexual assault, if not proved, can be considered a confession of sexual relations outside of marriage (zina) or adultery, punishable in the State party by flogging or stoning and, in some instances, death”.
 Similarly, male guardianship systems restrict women’s enjoyment of their Convention rights by requiring the authorization of male guardians before reporting.
 The Committee /COBs Nepal 2018/ also emphasized the limitations to accessing justice due to unfavourable statute of limitations, as in Nepal “which provides for a period of one year to file cases of rape...”
 There is also an undeniable link between the complicity of state officials in fabricating cases and subsequent impunity
/ Inquiry on Mexico/.

11. The Special Rapporteur on violence against women expressed her concern regarding so-called “marry your rapist” provisions, and recommended that States should review and abolish all mitigating circumstances that are not in accordance with human rights standards.
 
Gender Stereotyping in investigations & legal proceedings of rape 

12. GR No. 33 on women’s access to justice highlights the multi-dimensional nature of ensuring women’s access to justice to the inclusion of  justice systems which are justiciable, available, accessible, accountable and provide avenues for commensurate remedies.
 Gender stereotyping and victim-blaming is prevalent among judiciary bodies, media and among religious leaders
 influencing the understanding of acts of sexual violence as violations of women’s rights and the employment of gender-sensitivity in judicial proceedings, leading to impunity and promoting GBVAW. The Committee /Vertido v. The Philippines/ condemned gender stereotyping in the judicial system particularly regarding “preconceived notions of what defines a rape victim or a victim of gender-based violence” while also highlighting the harm in adopting restrictive views on personality types and susceptibility to rape, one’s ability to escape, and what constitutes threats and injuries.
 Prevalent gender stereotypes have also included emphasis on the time and place of the rape as well as the appearance of rape victims.
 The Committee cautioned the judiciary on adopting “inflexible standards of what women or girls should be or what they should have done when confronted with a situation of rape”.
 
13. Excessive evidence requirements for victims to prove sexual violence, discriminatory gender stereotypes relating to delayed reporting were identified by the Committee in the Concluding observations and Recommendations to Maldives.
 
In a recent case decided under the OP CEDAW- A.F. v. Italy  the Committee found excessive delay in legal  proceedings related to sexual offenses, prejudice and gender stereotyping with respect to the author.

14. The Special Rapporteur / Special Rapporteur’s Report on VAW/ emphasized the role of low levels of prosecution in reinforcing “the belief among victims that there is no systematic and guaranteed judicial response to violence against women and that there might be no punishment for their abusers” also impacting willingness to report cases of GBVAW.
 The Special Rapporteur recommended that States should enact rape shield provisions, to exclude from evidence information about a victim’s sexual history.
 

C. Intersectionalities & Vulnerable Groups
15. GR No. 28 and GR No. 35 emphasize the role of intersectionalities, their impact on discrimination faced by women, and SP obligations under Article 2 to take measures with consideration to the vulnerabilities of minority and marginalized populations
 (i.e. indigenous women and girls, asylum-seekers and refugees, women’s human rights defenders; women belonging to diverse caste
 and women with disabilities) to prevent sexual violence and other forms of GBVAW. Measures to address rape should also address vulnerabilities across age groups, as emphasized by the Committee / like in M.C. v Bulgaria/ where the State was criticized for attaching “little weight to the particular vulnerability of young persons and the special psychological factors involved in cases concerning the rape of minors.”
 The Committee /GR No. 34/recommends that State Parties implement specific measures to address threats and attacks against rural women human rights defenders
 and provide “adequate financing of health care systems in rural areas, particularly with regard to sexual and reproductive health and rights.”
 The Committee /COBs Cabo Verde 2019/ expressed particular concern for the high prevalence of child sexual abuse, with girls accounting for 95 per cent of sexual abuse victims.
 The Committee /COBs Moldova 2020/ highlighted the unique threats faced by women with disabilities while in residential institutions and psychiatric hospitals, including rape.

16. Article 14 of CEDAW calls for states to adopt specific measures to address the unique vulnerabilities faced by rural women
 exacerbated due to the nature of their environments, usually characterized by traditional attitudes of the role of women
 and heightened risks of victimization to sexual exploitation when seeking employment in towns/city centres.
 Women with disabilities also face increased susceptibilities to acts of sexual violence exacerbated by a lack of groups representing women with disabilities, specifically;
 high levels of dependence on caregivers, including among “deaf and deafblind women, and women with intellectual disabilities;”
 and guardianship laws.

17. GR. No. 26 highlights the compounded forms of discrimination faced by migrant workers, and their increased vulnerabilities to sexual abuse in transit and destination countries at the hands of employment agents and other actors.
 Language barriers, a lack of mobility, and limited access to education on rights can lead to underreporting and challenges accessing justice. Shelters for migrant workers are often overcrowded, with insufficient support services, and restrict mobility.
 Migrant women are also negatively impacted by gaps in laws protecting migrant workers and restrictive immigration laws
 that discourage women from reporting acts of GBV as emphasized in GR No. 35.
 In some instances, migrant workers face dismissal from employment and deportation if they become pregnant, even as a result of sexual assault.
 Women may also fear losing their work permits when reporting GBV and undocumented migrant women, may avoid reporting in order to remain within country. If apprehended, migrant women face risks of sexual abuse while in detention.
 Vulnerabilities to rape are often further mounted in the absence of gender-specific safeguards and training in detention facilities as in Aydin v. Turkey.
  

4. Recommendations Rape
A. Prevention measures specifically recommended to State Parties by the CEDAW Committee, the UN SR VAW and other relevant standards include, inter alia:
In the field of legislation

1.  The adoption of appropriate legislation on all aspects of GBV AW prevention
 and those related to sexual violence and rape, in line and adherence with international and regional standards.
The legislation has to specifically define and criminalize all forms of gender-based violence against women in national legislation, including economic violence, rape, non-penetrative forms of sexual assault and sexual harassment by  giving particular consideration to intersectional vulnerabilities. COBs Bahamas, 2018
/ COBs Romania 2018 
/COBs Ethiopia 2019
/COBs Saudi Arabia 2018
/

2. To conceptualize and adopt comprehensive legislation on rape within  the broad offence of sexual assault:
 by placing the lack of consent at its  centre;
 and to review the legislation to remove any requirement that sexual assault be committed by force or violence, as well as and any requirement of proof of penetration, R.P.B. v. The Philippines/Vertido v. Philippines
 and according to the UN Handbook on VAW Legislation
,
3. To repeal discriminatory penal provisions, namely in order to prevent kidnappers and rapists from avoiding criminal prosecution by marrying their victim with the consent of the victim’s guardian
 - COBs Kuwait, 2017 
4. To provide in their penal legislation  that sexual violence, including rape, along with forced abortion, is recognized as a form of torture and to ensure that the  definition of rape is in line with the Rome Statute of the International Criminal Court, (A/HRC/31/9, paras. 121.8–9 and 122.13). - COBs Nepal 2018
5.  In compliance with the concept of consent, to abolish any provisions that criminalize consenting sexual relations between adults, such as adultery, zina (illicit sexual relations) and same-sex relations, and those that criminalize abortion in cases of rape.

6. To review and remove any statute of limitation for initiating legal proceedings on rape, whether committed during conflict or in peacetime. In case of existence of such statutes, to  prolonge them  to allow for the healing of victims/survivors and guarantee their access to justice. 

In the case of child victims, to allow for the initiation of proceedings after the victim has reached the age of majority.

In the field of combating stereotypes and primary prevention

7. To condemn cultural and religious attitudes and patterns which promote ideologies of inferiority of women and promote acts of sexual violence,
;
 
To harmonize domestic law and customary/indigenous community justice systems with the Convention;
 COBs Saudi Arabia/ COBs Afghanistan 2020, 
· 8. To invest in age- and gender-sensitive education on Women’s Rights in accordance with CEDAW in school curricula at all levels of education, on sexual violence, including on rape, and on the specific rights of certain vulnerable groups (i.e. women with disabilities, refugees etc.). Article 10
 - COBs Cabo Verde 2019
/ COBs Jordan, 2017 and specifically, To ensure age-appropriate education of children and adolescents on sexual autonomy and human rights, including the importance of understanding lack of consent and of promoting affirmative consent.

9. To allocate sufficient resources for research into the root causes and possible impact of oversexualized representations of girls and women in the media, the possible connections between sexualization and pornography and the root causes of gender - based violence, in particular in relation to girls;
 - COBs Norway, 2017 
10. To ensure the necessary training for members of the judiciary and legal and law enforcement professionals on international human rights standards and jurisprudence with respect to rape, as well as on the myths and stereotypes that hinder the implementation of those standards.

To bear in mind the link between the legislation on rape based on the concept of consent and gender stereotyping, as according to the Committee where legislation does not clearly identify consent as the defining and central element, “ the proceedings are vulnerable to contrasting and damaging interpretations based on cultural norms and preconceptions “ that deny equal  access to justice to women - A.F. v. Italy.
- 

B. Protection measures specifically recommended to State Parties by the CEDAW Committee, the UN SR VAW and other relevant standards include, inter alia: 

11. To implement and improve support services for victims of sexual violence and safeguards tailored to women with particular vulnerabilities, including physical and mental disabilities, women in detention and in rural/isolated areas. These services should include medical, psychosocial rehabilitation, nutrition and hygiene care, helplines, access to shelters, protection centres and reintegration programs.

- COBs Cabo Verde 2019
/COBs Saudi Arabia 2018
/COBs Ethiopia 2019
/COBs Romania 2018
/COBs Romania 2018
/COBs Niger, 2017 12.  12. To ensure the enactment and application of policies and health-care
protocols and hospital procedures to address sexual violence against women and girls. V. P. P. v. Bulgaria

· 12. In relation to that, to adequately train medical personnel to ensure specialized attention and care for women and girls who are victims of sexual violence, including the provision of essential services for emergency contraception and abortion; - COBs Cabo Verde 2019
 
· 13. To provide adequate services and support to victims of rape, including rape crisis centres, protection orders and interim relief measures in the context of both peace and conflict, including reparations to victims, in accordance with international human rights standards.

· 14. To secure sufficient State funding for accessible shelters and protection centres for women throughout the country and support non-governmental organizations running shelters and providing support services to women who are victims of gender-based violence - COBs Afghanistan 2020
/COBs Dem. Rep. of the Congo 2019
 
· And concerning special protection of certain groups of women:

· 15. To strengthen the welfare services and assistance provided to women migrant domestic workers who are victims of abuse and exploitation, including legal assistance, medical and psychosocial care and adequate shelters, and ensure that such services and assistance are gender-responsive and accessible to all women migrant domestic workers, including those who are undocumented; - COBs Saudi Arabia, 2018
   
· 16. To protect women and girls with disabilities from abuse and violence by regularly monitoring and establishing independent confidential complaint mechanisms in all residential institutions and psychiatric hospitals and ensure that no medical procedures may be performed on them without their free, prior and informed consent - COBs Moldova 2020 

· 17. To address issues pertaining to: physical and communications accessibility in courts of law, availability of procedural accommodations in court proceedings, and removing any deprivation of legal capacity on the ground of disability; - COBs Kiribati 2020
 
· To review the appropriate legislation and practice in order to guarantee the free and adequate assistance of interpreters, including in sign language, at all stages of the proceedings whenever necessary; -  R.P.B. v. The Philippines

C. Measures for investigation and prosecution specifically recommended to State Parties by the CEDAW Committee, the UN SR VAW and other relevant standards include, inter alia: 

18. Along with the sensitization of all public officials on the understanding of GBVAW as a violation of fundamental human rights, to adopt gender-sensitive guidelines that can be utilized in the investigation processes reinforced by a victim-centred approach, including in determining the levels of pain and suffering experienced by women and whether they amount to torture, or cruel inhuman or degrading treatment.
 - CEDAW Inquiry, Mexico
/COBs Afghanistan, 2020
/COBs Saudi Arabia, 2018
 
· To further introduce gender-sensitive guidelines for the judiciary, gender-sensitive investigation and interrogation methods and measures to prevent and punish the concealment or destruction of evidence, including forensic evidence in cases of sexual violence,; 

COBs Afghanistan, 2020

· 19. To provide members of the judiciary, prosecutors, the police and other law enforcement officials with adequate training on women’s rights and on the gender-sensitive investigation and interrogation methods to be used in cases of gender-based violence against women; - COBs Cabo Verde, 2019
  
· 20. To provide adequate and regular training ( of the judiciary)  in understanding crimes of rape and other sexual offences in a gender-sensitive manner in order to: - avoid revictimization of women having reported rape cases;  and -  ensure that personal mores and values do not affect decision-making.- Vertido v. Philippines
; 

· 21. To ensure all legal procedures in cases involving allegations of rape are impartial and free from the influence of gender stereotypes or discriminatory interpretation of legal provisions,
 - COBs Kiribati, 2020
/ COBs Cabo Verde, 2019
/

· 22. To provide for extraterritorial jurisdiction, so that their courts can prosecute rape cases committed by their nationals outside their territory and facilitate cooperation with other jurisdictions.

· And concerning specific vulnerable groups of women

· 23. To ensure that court proceedings are carried out in a timely and effective manner, inclusive of procedural guarantees for rape victims, especially migrant women, women of ethnic minorities, and other disadvantaged populations
 - Vertido v. Philippines
/ R.P.B. v. The Philippines
/ 

· Namely, to ensure that all criminal proceedings...are free from prejudices or stereotypical notions regarding the victim’s gender, age and disability; -  R.P.B. v. The Philippines

· 24. To provide adequate and regular training ( of the judiciary)  in understanding crimes of rape and other sexual offences in a gender-sensitive manner in order to: - avoid revictimization of women having reported rape cases;  and -  ensure that personal mores and values do not affect decision-making.- Vertido v. Philippines
; 

· 25. To ensure a system for prompt investigation of alleged cases of ill-treatment, torture, rape and violence involving women in detention, including by government security forces. To adopt guarantees that all women in detention, including political prisoners and prisoners of conscience, have access to due process and legal counsel; - COBs Ethiopia, 2019

· D. Measures concerning compensation and reparation specifically recommended to State Parties by the CEDAW Committee, the UN SR VAW and other relevant standards include, inter alia: 

26.To ensure compensation for  victims of rape commensurate with the gravity of the rights violation, even in instances where perpetrators are private actors
 
- R.P.B. v. The Philippines
/Vertido v. Philippines
/COBs Afghanistan, 2020
/COBs Rwanda, 2017 
  

· 27.The victims should have the right to claim compensation from perpetrators; and the right to claim compensation where relevant officials and institutions have failed to perform their obligations with due diligence. 

· In addition, State compensation should be awarded to victims having sustained bodily injury or impairment of physical or mental health, to the extent that the damage is not covered by the perpetrator or other sources (Model Rape Law).

28. To provide adequate mechanisms for provision of compensation for moral
damages to victims of gender-based violence
,- V.P.P. v. Bulgaria
· E. Measures to improve data collection and monitoring on cases of rape and increase efforts of international cooperation recommended to State Parties by the CEDAW Committee, the UN SR VAW and other relevant standards include, inter alia: 

29. To develop judiciary databases on complaints, investigations, prosecutions, and  protection orders related to GBVAW disaggregated by age, sex, disability, crime, punishment, redress and relationship between the perpetrator and the victim.” - COBs Kiribati, 2020
/COBs Dem. Rep. of the Congo, 2019
/COBs Romania, 2018
 / ​COBs Zimbabwe, 2020/ COBs Austria, 2019/  

30.  To explicitly collect, analyse and publish yearly anonymized disaggre gated statistical data on rape (Model Rape Law).
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