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Written submission by the Government of Finland on the Draft Revised General Comment on the implementation of Article 3 of the Convention in the context of Article 22

The Government of Finland thanks the UN Committee against Torture for the opportunity to present its comments on the draft General Comment No. 1 on the implementation of Article 3 of the Convention in the context of Article 22. The Government regards General Comments prepared by Committees as useful tools for interpreting treaty-based obligations and promoting their implementation and welcomes the Committee's initiative to update its General Comment No. 1.
Regarding the General Comment to be updated, the Government puts forward the following comments for consideration by the Committee:
Paragraph 18e: Observing the principle of “non refoulement” and implementing a person’s right to effective remedies in the context of a decision to remove the person from the country do not require an automatic suspensive effect of the person’s appeal in all cases. It is essential that any allegation about a risk of treatment in violation of the prohibition of torture, as well as any claim for possible suspension of the enforcement of the decision, be investigated impartially and carefully. The EU Return Directive in force does not require that an appeal should have an automatic suspensive effect (see e.g. judgment C-562/13 Abdida of the Court of Justice of the European Union, and the proposed provisions on appeals in the Commission proposal for an Asylum Procedures Regulation). Also by the case-law of the European Court of Human Rights, the effectiveness of remedies requires that the use of a remedy have an automatic suspensive effect only when important grounds exist for believing that the person in question would face a real risk of being treated in violation of Article 3 of the European Convention on Human Rights (see e.g. Gebremedhin v. France, paras. 66 and 67, and Hirsi Jamaa and Others v. Italy, para. 200). 
The Government proposes supplementing the paragraph for instance by the wording “in cases where there are substantial grounds for believing that the person concerned would face a risk of being subjected to torture” or some other corresponding wording to reflect the above-mentioned case-law. It must be noted, however, that the subparagraph deals with a recommended best practice.
Paragraphs 19-20: The Government emphasizes that a person cannot be deported to a country if there is a real risk that s/he would be tortured or subjected to inhuman or degrading treatment. According to the jurisprudence of the European Court of Human Rights, diplomatic assurances can under certain circumstances and strict requirements ensure adequate protection against the risk of ill-treatment (see Othman (Abu Qatada) v. the United Kingdom, para. 189). However, there is an obligation to examine whether assurances provide, in their practical application, a sufficient guarantee that the applicant will be protected against the risk of ill-treatment. The Government invites the Committee to reconsider paragraphs 19 and 20 in light of the case-law of the European Court of Human Rights.

Paragraph 21: The Government notes that in Finland the victim of torture is entitled to necessary rehabilitation treatment during the asylum procedure. Furthermore, it is to be noted that a residence permit may be issued on compassionate grounds for certain reasons mentioned in section 52 of the Aliens Act. One of the reasons is that refusing a residence permit would be manifestly unreasonable with regard to the person’s health. However, the Government considers that this paragraph may go further than necessary to observe the principle of "non refoulement”. In practice, observing the threshold would mean a permission for the person to stay in the country (i.e. issuing him or her with a residence permit) in such cases. 
Paragraph 22: The Government considers that implementing the recommendation would be challenging in practice. 
Paragraph 40: Anyone alleging that he or she would face a risk of being tortured should always be able to make an arguable claim in support of the allegation. This is without prejudice to the fact that the State is always obliged to explain how it has assessed the individual case on the basis of available information. Therefore, instead of a reversed burden of proof, rather a divided burden of proof should apply in the situations described in this paragraph. Even if the complainant could not present the documentation described in the paragraph, the State must always be able to explain how it, on the basis of up-to-date country information and other available evidence, has assessed whether the person is at a real risk of being treated in violation of Article 3. Using a reversed burden of proof also seems to conflict with paragraph 47, which states explicitly that "[t]he Committee will consider that “substantial grounds” exist for believing that the person concerned would be in danger of being subjected to torture… when the complainant presents credible facts that demonstrate that a substantial risk exists."
Paragraphs 41–44: The paragraphs deal with the national procedure. In the Government’s view these paragraphs have nothing to do with the question how the Committee examines the merits of a communication (cf. the headings of the relevant chapter and section). The Government proposes that the Committee consider excluding these paragraphs from this particular section of the General Comment.
Paragraphs 51–52: The paragraphs set considerably stricter conditions for taking account of the internal flight alternative than the national legislation and EU legislation currently in force (cf. Article 8 of the Qualification Directive, Article 8 of the proposed Qualification Regulation and section 88e of the Finnish Aliens Act). In paragraph 52, the application of the internal flight alternative should be linked with an assessment of whether the person is at a real risk of being tortured in some part of his or her home country or country of permanent residence.
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