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[TocrosinHoe mnpencraBuTenbeTBO Poccutiicko Pepepannu
npu Otnenennn OOH u apyrux MeXIAyHapOIHBIX OpraHHU3alMIX B
XeneBe CBUAETENBCTBYET CBOE  yBaX€HUE  YIIPABICHUIO
BepxosHoro xomuccapa OOH 1o npasaM 4eiioBeKa U CO CCHUIKOM
Ha 3amnpoc Komwmrera npoTuB neITOK oT 7 despans 2017 r.
(Reference: OHCHR/HRTB/CAT/2017) “MeeT YeCTh
IpenpoBOAUTHE KomMeHTapun Poccuiickoit denepanuu 1o IpOeKTy
HOBOM  pelakiuy 3aMeuaHus OOINero Mopsaka OTHOCHTEIBHO
ocyuiecTBiaeHuss cratbr 3 KOHBeHIMM IIPOTHB IIBITOK W JAPYTHX
XKECTOKUX, 0€CUeIOBEUHbIX WM YHWXKAIOIIUX JTOCTOMHCTBO BHJIOB

oOpallileHHs 1 HaKa3aHWs B KOHTEKCTE €€ CTaThU 22.

ITocTOoSIHHOE  TPEACTaBUTENBCTBO  IOJIB3YETCA  CIIydaeM,
9TOOBI BO30OOHOBHUTH YIIPaBJICHUIO YBEPEHHSI B CBOEM BBICOKOM

YBa)KEHHUH.

VYpasnenue BepxosHoro komuccapa OOH
10 [TpaBaM 4eJI0OBEKa
Kenena




KommenTapun Poccniickoii @eaepanni K NPOEKTY HOBOH peJaKIHH 3aMeYaHHUs
0011ero MopsiAKa OTHOCUTEJIHLHO OCyIecTBJ/IeHNs ¢cTaThbl 3 KoHBeH N NPOTHB
NLITOK M APYTHX ’KeCTOKHX, 0eCUe/I0BEYHbIX HJIH YHHKAIOMIHX T0CTOHHCTBO
BH/I0B OOpaleHHs] H HAKA3AHHSA B KOHTEKCTE CTaThbH 22

1.TIpu omenke mnpegraraeMoro KOMHUTETOM IIPOTHB IIBITOK M JAPYTHX
)KECTOKUX, OeCUeIOBEUHBIX HJIM YHIKAIOIIUX TOCTOWHCTBO BHIOB OOpallleHHs H
Hakasanus (nanee — Komurer) mepecMoTpa 3amedaHus obmiero mopsaxka Ne 1
(1997) oTHOCHTENBHO peanm3anyy cTaThd 3 KOHBEHLMHM, Kacarolleics 3ampera
BBICHUIKM ¥ BO3BpAIllEHUs JIUI] B CTPAHBI, B KOTOPBIX OHHM MOIYT IIOJBEPTHYTHCS
yrpo3e MPUMEHEHHS ITBITOK, HEOOXOJUMO HCXOAUTH U3 MOJHOMOYUH, KOTOPBIMH
- HageleH KoMUTET B COOTBETCTBUH ¢ nosiokeHussmMu Konsennmu.

Tak, cornacHo crathsM 19 m 20 Komsennum Komwurer paccMmarpuBaeT
JOKJIa/Ibl FOCYIAPCTB-yYaCTHUKOB M MOXET CHENATh II0 HUM 3aMedaHusl OOLIEro
TOPSIZIKa 110 IOKJIaxy, KOTOpble OH COUTET 11e71eco00pa3sHbIMH, a TAKKE II0 CBOEMY
YCMOTPEHHIO MOJXKET BKIIOYHTH JIFOOBIE 3aMEYaHMs, CHEJaHHbIE UM, B CBOH
rOo0BOM JOKJIA.

BwMmecre ¢ TeM moioxkeHus KoHBeHIIMM He mpenycMaTpuBaroT, 4To KoMuTer
YIIOJHOMOYEH IepecMaTpUBaTh paHee CleIaHHbIE UM 3aMEUYaHusl.

[epecmoTp 3aMedaHUH TakKe HEJOMYCTUM B CBA3H C TEM, YTO, KaK CIEAyeT
M3 TEeKCTa MPEeJCTAaBICHHOro mpoekTa 3ameyanus Ne 1 (2017), samevanue obIero
nopsanka Ne 1 (1997) JIETJIO B OCHOBY paHee cocTosBIIMXcs pemeHuii Komurera mo
pesynbrataM paccMoTpeHus kKanob6. COOTBETCTBEHHO, IEPECMOTP [JaHHOTO
3aMeYaHUsI IIOCTaBUT YYAaCTHHKOB 3TUX PACCMOTPEHHMM M YYaCTHMKOB HOBBIX
pa3dupaTebcTB B HEPABHOE IIOJIOKEHHE.

2.TIyukr 10 T™poeKkTa pacmpoCTpaHseT MPHUHIMI HEeBBAAYH (non-
refoulement) Ha «TEPPUTOPHH, HAXOILAINUECS IIOJ WHOCTPAHHOM BOEHHOM
OKKymanuei». HescHo, yduThIBaJICA JM aBTOPaMH IPOEKTA IIPABOBOM pPEXHUM
OKKymnauuu, npexycMoTpeHHbId JKeHeBckod koHBenmuedn IV o 3amure
rpakJaHcKkoro HaceyieHus Bo Bpems BoifHbI 1949 r. (KK IV), cT. 45 xoropoii

psAMO YKa3bIBacT, Y9To KonBeHnus «HE NpeIITCTBYIOT BbIIA4C
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IIOKPOBUTEIBCTBYEMBIX JIMIl, OOBUHSAEMBIX B YIOJIOBHBIX IIPECTYIUICHHAX, Ha
OCHOBAHHWH 3aKJIFOYEHHBIX [0 Ha4ajla BOCHHBIX JEHCTBUH JOTOBOPOB O BRIAQYEY.

Bonee Toro, B coorBerctBuM co cT. 64 JKK IV Ha OKKynupoBaHHOHI
TEPPUTOPUUA  JTOJDKHO ,ueﬁCTBOBaTL U TPUMEHATHCS MECTHOE YIOJIOBHOE
3aKOHOJATENLCTBO, IS Yero «cyneOHble OpraHbl OKKYNHPOBAaHHOW TEpPUTOPUH
OyIyT mNpomODKAaTh HCIONHATH CBOM (YHKUMM MpH BCEX IPaBOHAPYIICHUIX,
IPEIYCMOTPEHHBIX STHM 3aKOHOAATENLCTBOMY. YTOJIOBHOE 3aKOHOAATENBCTBO WU
3aKOHOAATEILCTBO 00  aJIMHUHHCTPATUBHBIX MPABOHAPYIICHUAX OKKYNHMPOBAaHHOI
TEPPUTOPUM BIIOJHE MOXKET NMPEAyCMaTPUBATh BBIAAYy WM BBIJBOPCHHC B KayeCTBE
MEpbI OTBETCTBEHHOCTH 3a COBEpIUECHUE NpaBoHapyleHus. OKKyIanus, eciid ClieJ0BaTh
oykse KK IV, He [JODKHa OTMEHATH OJTO MpPaBOMOYME CYIeOHBIX OpraHoB
OKKYIHPOBAHHOW TEPPUTOPHH.

Ecin ke yrojoBHoe J€I0 B OTHOIIEHWM IIOKPOBUTECIBCTBYEMOIO JIMIIA
PaccMaTpMBAETCs CYIOM, YYPeXIEHHBIM OKKynupyromeid nepxasod, XK IV He
MCKIIIOYaeT PacCMOTPEHHUE Jiella BO BTOPOH MHCTAHIMY 32 IIpeAeNaMi OKKYMHUPOBaHHON
Tepputopun (CT. 66), YTO, OUEBUAHO, MPEANOIAracT IEPEMEIICHUEe NaHHOrO JIHIa Ha
TEPPUTOPHIO OKKYMUPYIOLIEr0 rOCYAapCTBa, IpH TOM, OJIHAKO, YTO HA3HAYECHHOE
HaKa3aHMe JOJDKHO OTGBIBATHCS B OKKYIHPOBAHHOM CTpaHe .

XK IV, kak B cwIy TOro, 4ro OHa SBJIETCA CICHHUAIBHBIM JIOTOBOPOM,
PETYIUPYIOIIMM PEKUM OKKYIAIMK ¥ IIPAaBOOTHOIIEHHS, BO3HHMKAIOIINE B CBSA3M C HEH,
Tak ¥ B CHJIy YHUBEPCAIBHOTO XapaKTepa ee IIOJNIOKeHHH, MOIb3yeTcs 0e3yCIOBHEIM
IIPHOPHUTETOM I10 OTHOIICHHIO K JPYIUM JOTOBOPaM, KOTOPEIE MOTYT 3aTparuBarh chepy
ee perymupoBanusi. Ilynkr 10 mpoekra, B ciyyae €ro NPHHATHA, NPAMO BEIET K
HEJIOMYCTHMOMY BTOPXKEHHIO B 3Ty chepy. |

3. OTpuianue OWIVIOMATHYECKUX TapaHTHH KakK OJHOIrO W3 OCHOBAaHWM Ui
BBIJAYM 3alpalliBa¢MOro JIUIA, YTBEPXKACHHE, YTO OHU «IPOTUBOPEYAT MPUHIMITY
HeBbauM» (1. 20 MpoeKkTa), BO-NICPBBIX, SBIACTCS BMEIIATENBCTBOM B cdepy
MEKIOCYIapCTBEHHBIX OTHOINCHWM, 3aBEJOMO OTPHLAIOIIMAM HEOOXOAMMOE B HHUX
JIOBEpHE, BO-BTOPBIX, MPOTUBOPEUUT TPeOOBAaHUAM CaMOro IPOEKTa O BCECTOPOHHEM

N3y4YCHUU KOHKpCTHOfI cuTyallid JIMIa, B OTHOIMICHHUN KOTOPOI'0 PCHIACTCs BOIIPOC O

Cratbg 76 XK IV.



BBIJaYe WIM BBIABOPEHHHU. B mpolecce MPUHATHA TAKOIO PELICHUS JUIUIOMAaTHYCCKUE
rapaHTHHd UTPAIOT BAXHYIO, HO HE HMCKIIOYUTENHHYIO POJIb, M JIOJDKHBI YYHATHIBATHCA
HapsAAy ¢ IPOUYUMHU 00CTOATEIBCTBAMU.

Cremyer OTMETHUTD, YTO B COOTBETCTBHU ¢ EBpOIEHCKON KOHBCHLHUEH O BERIIAYC
1957 r. npu3HaHHBIE JOCTaTOYHBIMU TapaHTHUH 3allpallMBAOIIEr0 roCyIapcTBa, Aaxe
€CJI B €T0 3aKOHOJATEIILCTBE MPEYCMOTPEHO U HA MIPAKTUKE PUBOAUTCS B UCTIOTHCHUE
HaKa3aHue B BHAC CMEPTHOH KasHM, O HENPHMCHCHHM JTOr0 HaKa3aHUiI K
3alpaliuBaeMoOMy JIUILy, SBIIMIOTCS OCHOBAHUEM JUIA IPHHATHSA MOJOKUTEIBHOTO
pemeHus o Beigaue (ct. 11).

4. ITonoxxenns Pasznmena VI «Crates 3 KoHBEHIIMM W JOTOBOPHI O BBIJAYE)
00OCHOBBIBAIOT BEIBOJI 0 Tmpeobnajaromed cwie KoHBEHIMM B CiIydasX, Koraa
CHENMATBHEIMA  MHOTOCTOPOHHVMM WJIM JBYCTOPOHHMMHM JOIOBOpaMH O BbIJade
IpeAyCMOTPEHBI WHbIe NpaBwia (1. 25). OTo MPOTHBOPEYAT O0IIEMY NMPUHIUITY IIpaBa
lex specialis derogat generali, B COOTBETCTBMHM ¢ KOTOPBIM CICLUAJIBHBINA aKT,
NPUMEHMMEBIN K KOHKPETHBIM OOCTOSATENIBCTBAM, 3aMEINAET MIIM BRITECHAET OOLIUH aKT.
[Monoxenue o nperMymiecTBe KOHBEHIMU B Cilydae KOH(IMKTA ¢ UHBIMHU JOrOBOpaMH,
MMEIOIMH  COBIMajalomue chepsl PeryJupoBaHUSA, [ODKHO OBITh CHIENUATBHO
npeaycMoTpeHo camoit KomBeHnued, Kak 3TO CeNaHo, K HPUMEpY, B YIHOMSHYTON
EBponeiickoii KOHBEHIMH O Begade’. DTO JOCTHMraercs NPHHATHEM TONPABKA B
COOTBETCTBHMHU C IMPOIEIYPOH, NPeIyCMOTPEHHOM ¢T. 29 KoHBeHINHU, HO HE PEIICHUCM
Komurera.

5. Pasnen VII «CraTes 3 B KOHTEKCTE IMyHKTa 2 cTaThi 16 KOHBEHIMM» BBHIXOAUT
3a MpeJeNnsl 3asBJICHHOM IeM MpOeKTa 3aMeuYaHHs, OrpPaHMYEHHOH cTaThamu 3 u 22
Konsennuu.

6. Ilyakt 31 mpoekra, IpeAyCMaTpHUBalOLIMi OTKa3 OT BbIIAYM JIMIla B CIydae
BO3MOKHOCTH €T'0 IOIa/aHus B PYKH «HErOCYJapCTBEHHBIX CyOBEKTOBY, HaJl KOTOPEIMHU
MECTHEIE BJIACTH HE HMEIOT KOHTpossi, IpoTtwBopeunt m. 1 cT. 1 KoHBeHuwM, B
COOTBETCTBUU ¢ KOTOPHIM JESHHS, KBaIU(GUIUPyEeMbIe KaK IBITKH, MOTYT COBEpPIIATHCS
«TOCYOAPCTBEHHBIM JIOJDKHOCTHBIM JIMLIOM WIM WHBIM JIMIIOM, BBICTYIAIOIUM B

O(I)I/IIII/I{:UIBHOM Ka4yeCTBC, WK II0 HX HNOACTPCKATC/IIbCTBY, WX C HNX BCAOMa HIU

«Hacrosmass KoHBeHUMss B OTHOIICHHMH TE€X CTPaH, K KOTOPBHIM OHA IPHUMEHAETCA, HMEET
OpPEeUMYIIECTBO Tiepe]l MONIOKEHUSAMH JIOOBIX [BYCTODOHHMX JIOTOBOPOB, KOHBEHIMH MIH COIVIallEHHH,
PETYIHPYIOIIKX BEIATY MEKAY o0sMu ABYMs Jloropapusaromumuca CtopoHaMm» (1. 1 cT. 28).
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MOJTYAJIMBOrO COTJIACHS», DTOT MEPEYEHb SABJIAETCS HUCUYECPHBIBAIOIIKMM M HE JOIYCKaeT
€ro pacIIUpPEHHs 3a CUET HEKUX «HETOCYy[apCTBEHHBIX CyOBEKTOB». ECiu B paclIupeHUN
MEpeUHs €CTh peajbHas M HacymHasd IOTPeOHOCTb, 3TO MOXET OBITh JOCTHIHYTO
BHECEHMEM IIOTPaBKH B KOHBEHIMIO B COOTBETCTBHH € MPOLELYPOH, IIPELYyCMOTPEHHOMA
cT. 29 KonBeHnuu.

7. llpu3HaBas OUYEBHIHOE — YTO 0043aTENBCTBA JUIA TOCYAapCTB-YyYaCTHUKOB
HAYMHAIOT JEHCTBOBATH IOCIAE BCTYIUICHMS Ui HUX B cmwily KoOHBEHIMH, - HPOEKT
npeyiaraeT HagenuTh KOMUTeT MpaBoM paccMaTpuBaTh COOOINEHNUS O NMPEAIIOIaraeMblX
HapyUIEHHUsAX, MPOM3OIIENIINX [0 TOro, KaK TOCyJapCTBO CHENall0 3asiBICHHUC B
coorsercTByH ¢ I1. 1 ¢T. 22 KoHBeHIMU 0 npu3HaHuu KomneTeHnuyu Komurera mnomyvarsb
W paccMaTpuBaTh Takue CoOOImeHus, «ecau rmocnenctBus  (effects) ortnx
MPEJoIaraéMbIX HapyUIEHHH ITPOJOIDKAIOTCA IOCJIE TOro, Kak TOCyIapCcTBO CHENAeT
3asgBiieHue» (M. 34).

OGImee MpaBWIO MEXIyHAPOIHOTO IpaBa, 3aKpelyicHHoe BeHcKoi KOHBEHIUCH O
npaBe MEXIYHApOIHBIX JOTOBOPOB IPEANOJAraeT, YTO «ECId HMHOC HAMEpPEHHE He
SBCTBYET U3 JIOTOBOPA IJIM HE YCTAHOBJICHO MHBIM 00pa3oM, TO MOJI0KEHHA JOTOBOpa HE
00A3aTeNbHBl I YyYaCTHHKA JIOrOBOpa B OTHOIIEHWH JIIOOOro JeHcTBHS WIH (akTa,
KOTOpBIE HMEJIM MECTO JO JaThl BCTYIUIEHHMA JOroBOpa B CHIIYy JUIA YKa3saHHOTrO
y4YacTHUKA, WIN B OTHOIIECHMH JIO00H CUTYyallMu, KOTOpas IepecTajja CyIeCTBOBaTh 10
9TOM JATHI».’

OIHaKo MEXIYHApOJTHON NpaKkTUKe H3BECTHBI IIPUMEPHI, IIyCTh M IaJCKO He
GeccopHBIe, BMEHEHHUS TOCYIapCTBY BHHBI 32 HapylIeHHE 0043aTeIbCTBA, KOTOPOE OHO
IpuHsTa Ha ce0s MO3JHee COBEpLICHHA WM Havaja COBEPINCHHS IPEIIonaraeéMoro
Hapymenust (cM., Hanpumep, nocranosnenre ECITY no nemy «Mnamky u ap. IpOTUB
Poccum», . 321). U Bce xe ECITY, ccputasck Ha MPOEKT craTed 00 OTBETCTBEHHOCTH 3a
MEXTyHapOJHO-ITPOTUBOIIPABHEIE JesTHUS, MIOITOTOBJICHHBI Komuccueit
MexxayHapoxsHoro npasa OOH, mnpusHal, 4YTO «IIpaBOHAPYIIEHHE MOXET OBITh
MPOJIO/DKAIOIIMMCS, €CIM OHO JUIUTCS B TEYCHUE BCErO IEPHOA, B TEYEHUE KOTOPOIO
IOBEJICHUE TOCYIapCcTBa MPOJO/DKAET OCTABAaThCS IIPOTUBOPEYALIUM MEXKIYHApOIHOMY

00s13aTeNIBCTBY... B cilydae cOBEpIICHHA psAlja HEIPABOMEPHBIX AEAHUN HapylICHHE

Craths 28.




JUIATCA BECh MEPHOM, HaUMHAsl C MOMEHTa COBEPIICHUS IIEPBOro ACAHUS U MPOAOJDKAICH
JI0 Tex Iop, IOKa OTHU [EsSHUS MOBTOPAIOTCA, IPOTHBOPEYa MEKIYHAPOAHOMY
0043aTeNIbCTBY». Takum  00pa3oM, BHHOBHBIM IIPU3HAeTCAd  IMPOAOJDKArOIIEeCs
IPOTHUBOIIPABHOE IMOBEJICHUE, @ HE €T0 HEONPEACICHHBIC KIIOCACICTBUL», YIIOMUHACMBIC
B KOMMEHTHUPYEMOM IIPOEKTE.

8. ITyuxter 40 — 53 B coBokynHocTd ¢ I. 30 comepkaT IOAPOOHBIN, ecinu He
M30BITOYHEIN, MePeUeHb 00CTOATENBCTB, KOTOPEIE IOCyIapcTBa JTO/DKHBI PUHUMATE BO
BHHUMaHMe, pelas BOIIPOC O BbIZjadye WM BBIABOPEHUM jmua. IIpoekr mpearmonaraet, 1 B
HeM 00 3TOM TOBOpHTCSA sICHO U ompepeleHHo (cM. m. 40), mepeHoc OpemeHH
IOKa3bIBaHUSA HMCTHHHOCTH YTBEP)KICHHUH O COBEPLICHMM BHUHOBHBIX NEAHHH HIIA WX
0€30CHOBAaTENBPHOCTH C 3asABHUTENI Ha TOCYHapcTBO. Mexnay TeM, TekeT m. 1 cr. 22
KoHBeHIMY yKa3bIBaeT Ha 0053aHHOCTh MIMEHHO 3asBUTENA JOKa3bIBaTh 000CHOBaHHOCTE
5TMX yTBep:KaeHuil. Eciu B m3MeHeHHM OamaHca MEXMY NyOJIWYHBEIM WM YaCTHBIM
WHTepecaMy H IIepeHoce OpeMeHM [OKa3blBaHMsA €CTh peajlbHas H HacyllHasd
HE0O0XOUMOCTb, 9TO MOXKET OBITh JOCTUTHYTO BHECEHHEM NoNpaBkud B KOHBEHIHUIO B
COOTBETCTBMH C MPOIIEYPOH, IPeayCMOTPEHHOM cT. 29 KoHBeHIUH.

9. Ilpunarre psAfa TOJNOKEHWI IMpoeKTa MOXeT Hajenutb Komwurer
HECBOJMCTBEHHEIM €MY IOJIHOMOYMEM TOJNKOBaHMS jAoroBopa. Kak Obpiio mokasaHo Ha
IprMepe OTMEUCHHBIX B JAHHBIX KOMMEHTAPUAX PaCIIMPEHUS MCPESYHS JINLI, BAHOBHBIX B
NPUMEHEHUH TTBITOK, BKIIOUYSHHEM B HETO HETOCYapPCTBEHHBIX CYOBEKTOB WX EPEHOCa
OpeMeHH [OKAa3BIBaHUS YTBEPXKJACHHH O HapymeHud KOHBEHUWH, NPUMEHEHHBIM B
KoHBeHIIMM TepMUHAM TPUIACTCS 3HAYCHWE, KOTOPOE 3aTPyIHHUTCIIBHO Ha3BaTh
«OGBIYHEIMY IO CMBICITY BEHCKOM KOHBEHIMHM O IIPaBe MEIKIYHAPOIHBIX OroBopos”.

B HeHe jeiicTBylomeM —«3aMedaHMu oOINEro IMOpAgKa OTHOCHUTENBHO
ocyIecTBIeHus ctath 3 KOHBEHIMY B KOHTEKCTe CTaThd 22» yKa3aHo, yro Komurer
«HE OTHOCHUTCS K YHCIY AITCIUIILIAOHHEIX, KBa3UCYJCOHBIX WIA aJIMUHUCTPATUBHBIX
OpraHOB, a SABJIAETCS HaOJIONATEIBHBIM OPraHOM, ... HAJCICHHBEIM NPaBOM BBIHOCUTH

PeIICHNA TOJIBKO PECKOMCHAATC/ILHOI'O XapaKTepa»5.

4
«I[OI‘OBOP JIOJKEH TOJIKOBATHCA )106p000BCCTHO B COOTBETCTBHH C OOBIYHBIM 3HAYCHHCM,

KOTOpOE CIIeyeT NpUAaBaTh TEPMHHAM JOTOBOPa B HX KOHTEKCTE, a TAkke B cBeTe 00beKTa U 1eneit Joropopay (IL.
1 cr. 31).
s Hox. OOH A/53/44, 16 centabpa 1998 r., [Ipunoxenne IX, ¢. 71.
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Komurer He sBIdeTCs OpraHoM, B nonHoM o0BeMe KOHTPOJIUPYIOLIUM
COOJIIOJIEHNE YUYPEAUTENBHOIO aKTa W YIOJHOMOYEHHEIM JaBaTh €My TOJIKOBaHUC B
Ipolecce IMPAaBOMPHUMEHEHHS, KAKOBBIMHM ABJIAIOTCA EBpONEdCKuii Cyx Mo IpaBam
YeJI0BEKa WIM HHBIC PErHMOHATBHBIE ITPaBO3alUTHBIE CyAecOHbIE opranbl. B mpouexype
paccMOTpEeHHUs WHIUBULYATBHBIX cooOuieHui OTCYTCTBYET [JIACHOCTb,
COCTA3aTENBHOCTE; KOMUTET HE HCCIIEyeT JOKAa3aTeNbCTB U HE ONpPAIIBAET CBUACTEIICH
U DKCIEPTOB; YYPCAUTCIBHBIMUA AaKTaMH HE IIPeHyCMOTPEH MOPANOK O0XKaloBaHUs
permennit KomureTa winm KOHTpPOJIA 3a HX BBIIONHEHHMEM. YUTO KacaeTcs COCTaBa
KomureTa, yupemnutenbHbif akT — KoHBeHIMA, - HE MNPEABABIACT K €ro WICHaM
TpeOOBaHMi{, KOTOPBIM AOJDKHBI OTBEYATh CYIAbM MEXKIYHApPOIHBIX IMPAaBO3AIMUTHBIX
TpUOYHAJIOB, OIPaHIYMBAsCH TEM, YTO OHH JIOJDKHBI 00/1a1aTh «BEICOKUMHU MOPATbHBIMH
KaueCTBaMM U MPU3HAHHON KOMIIETEHTHOCTHIO B 00J1aCTH IIpaB qeroBeKa»’.

[IpuHATHE TIPOEKTa B €ro HBIHEIIHEM BUAe OyJeT O3HAYaTh H3MCHEHUE
KoHBeHIMM B HapyIIeHHEe KaK OOIMUX NpaBWil, ycTaHOBICHHEIX Hacteio IV Benckoit
KOHBEHILIMM O TPaBe MEXIYHApOJHBIX IOTOBOPOB, TaK M CHELHUANBHBIX IIPCAMUCAHMA

camoit KOHBEHITMHU OTHOCUTEIBHO ImopAJKa BHCCCHHUA B HEC ITOIIPABOK.

ITynkr 1 ct1. 17.
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Unofficial translation into English

Comments of the Russian Federation on the draft new version of the General
comment on the implementation of article 3 of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment in the context of
article 22

1. Assessing the revision of the General comment No.1 (1997), proposed by the

Committee against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT), on the implementation of article 3 of the Convention on the
prohibition of the expulsion and return of persons to countries where they may become a
subject to the threat of torture, it is necessary to proceed from the mandate of CAT in
accordance with the Convention.

Thus, following the articles 19 and 20 of the Convention, CAT considers the
reports of States parties and can make general comments on the report that it deems
appropriate. And at its discretion, CAT may include any comments in its annual report.

However, the provisions of the Convention do not stipulate that CAT is authorized
to review its earlier comments.

The revision of comments is also unacceptable due to the fact that, according to
the text of the submitted draft of Comment No. 1 (2017), General comment No. 1 (1997)
formed the basis for earlier decisions of CAT on the results of the complaints
consideration. Thus, the revision of this Comment will place in unequal position
participants of these reviews and of new trials.

2. Paragraph 10 of the draft extends the principle of non-refoulement to "territories
under foreign military occupation”. It is not clear whether the authors of the draft took
into account the legal regime of occupation envisaged by the Geneva Convention IV on
the protection of civilians during the war of 1949 (GC IV), art.45 of which directly
indicates that the Convention "does not constitute an obstacle to the extradition, treaties
concluded before the outbreak of hostilities, of protected persons accused of offenses
against ordinary criminal law".

Moreover, in accordance with art.64 of GC IV the penal laws of the occupied
territory shall remain in force and "tribunals of the occupied territory shall continue to
function in respect of all offences covered by the said laws". Criminal legislation or
legislation on administrative violations of the occupied territory may well provide for the

extradition or expulsion as a measure of responsibility for the commission of an offense.
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Occupation, if we follow the letter of GC IV, should not deprive the judicial bodies of the
occupied territory of authority.

If the criminal case against the protected person is considered by a court
established by the Occupying Power, GC IV does not exclude the consideration of the
case in court of appeal outside the occupied territory (Article 66), which obviously
implies the transfer of the person to the territory of the Occupying State, but the awarded
punishment must be served in the occupied country’.

GC 1V, both because it is a special treaty regulating the occupation regime and the
legal relations arising in connection with it, and because of the universal nature of its
provisions, enjoys an unconditional priority in relation to the other treaties that may
affect its scope of regulation. Paragraph 10 of the draft Comment, if adopted, directly
leads to an unacceptable intrusion into this sphere.

3. Denial of diplomatic guarantees as one of the grounds for extradition of the
requested pérson, the assertion that they "contradict thé principle of non-extradition"
(paragraph 20 of the Draft), firstly, is interference in the sphere of interstate relations,
which obviously denies the necessary trust in them, secondly, it contradicts the
requirements of the Draft itself for a comprehensive study of the specific situation of the
person with respect to whom the issue of extradition or expulsion is being decided. In the
process of taking such a decision, diplomatic guarantees play an important, but not
exclusive, role, and should be taken into account along with other circumstances.

It should be noted that, in accordance with the European Convention on
Extradition of 1957, the guarantees on non-application of the death-penalty of the
requesting State, which were recognized as sufficient (even if the offence for which
extradition is requested is punishable by death under the law of the requesting State), are
the ground for the adoption of a positive decision on extradition (Article 11).

4. The provisions of Section VI "Article 3 of the Convention and extradition
treaties" justify the conclusion that the Convention is predominant in cases where special
rules are provided for by special multilateral or bilateral extradition treaties (paragraph
25). This contradicts the general principle of law lex specialis derogat generali,
according to which a special act, applicable to specific circumstances, replaces or

displace a general act. The provision on the superiority of the Convention in case of

7 Art.76 of GC IV,



9

conflict with other treaties which have overlapping areas of regulation should be
specifically provided for by the Convention itself, as is done, for example, in the
abovementioned European Convention on Extradition of 19578, This is achieved by
adopting an amendment in accordance with the procedure enshrined in art.29 of the
Convention, but not by a decision of CAT.

5. Section VII "Article 3 in the context of paragraph 2 of Article 16 of the
Convention" goes beyond the stated objective of the draft Comment limited by articles 3
and 22 of the Convention.

6. Paragraph 31 of the Draft, providing for the refusal to extradite a person in case
of possibility to fall into the hands of "non-state actors", over which local authorities have
no control, contradicts paragraph 1 of Article 1 of the Convention, according to which
acts characterized as torture may be committed "by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official capacity".
This list is exhaustive and does not allow its expansion with some "non-state actors". If
there is a real and urgent need for expanding the list, this can be achieved by amending
the Convention in accordance with the procedure set forth in art.29 of the Convention.

7. Recognizing the obvious - that the obligations for the participating States come
into effect after the entry into force of the Convention for them - the Draft invites CAT to
authorize the consideration of communications of alleged violations that occurred before
the State made a declaration in accordance with paragraph | of art.22 of the Convention
on the recognition of the competence of CAT to receive and consider such
communications, "if the effects of these alleged violations continue after the State has
made a declaration" (paragraph 34).

The general rule of international law, enshrined in the Vienna Convention on the
Law of Treaties, provides that "unless a different intention appears from the treaty or is
otherwise established, its provisions do not bind a party in relation to any act or fact
which took place or any situation which ceased to exist before the date of the entry into

force of the treaty with respect to that party"g.

¥ "This Convention shall, in respect of those countries to which it applies, supersede the provisions of anu
bilateral treaties, conventions or agreements governing extradition between any two Contracting Parties" (art.28,
para.l).

? Article 28.
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However, international practice knows examples, even if far from being
indisputable, of blaming the State for the violation of an obligation that it assumed after
the commission or commencement of the alleged violation (see, for example, ECHR
Decision Zlashku and Others v. Russia, para.321). Still, the ECHR, referring to the Draft
articles on responsibility for internationally wrongful acts prepared by the UN
International Law Commission, acknowledged that "an offense can be continued if it
lasts for the entire period during which the conduct of the State continues to be
inconsistent with the international obligation ... In the case of a number of unlawful acts,
the violation lasts the whole period, starting from the moment of the first act and
continuing as long as these acts are repeated, against international obligation". Thus, the
guilty is the continuing wrongful conduct, but not the ambiguous "consequences"
mentioned in the Draft.

8. Paragraphs 40-53, in conjunction with paragraph 30, contain a detailed, if not
superfluous, list of circumstances that States must take into account when deciding
whether to extradite or expel a person. The Draft clearly and definitely presumes (see
paragraph 40) transferring the burden of proof of the allegations about the commission of
the offenses or their groundlessness from the author of communication to the State.
Meanwhile, the text of paragraph 1 of Art. 22 of the Convention indicates the duty of the
author of communication to prove the validity of these allegations. If there is a real and
urgent need to change the balance between public and private interests and transfer the
burden of proof, this can be done by amending the Convention in accordance with the
procedure provided for in art.29 of the Convention.

9. The adoption of a number of Draft provisions may mandate CAT with unusual
power to interpret the Convention. As the example of the commentaries on the expansion
of the list of perpetrators of torture, the inclusion of non-state actors or the transferring
the burden of proof of allegations of a violation of the Convention, the terms used in the
Convention attach importance to what is difficult to call "ordinary" in the sense of the
Vienna Convention Law of International Treaties.

The current "General Comment on the implementation of Article 3 of the
Convention in the context of Article 22" states that CAT "does not fall into the cétegory
of appellate, quasi-judicial or administrative bodies, but is an observational body ...

entitled to make only advisory decisions".



11

CAT is not a body that fully controls the observance of the constituent instrument
and is authorized to give it interpretation in the process of law enforcement, such as the
European Court of Human Rights or other regional human rights judicial bodies. In the
procedure for the examination of individual communications, there is no publicity,
competition; CAT does not examine the evidence and does not question witnesses and
experts; constituent acts do not stipulate the procedure for appealing the decisions of
CAT or for monitoring their implementation. As for the composition of CAT, the
constituent instrument - the Convention - does not impose on its members the
requirements that must be met by the judges of international human rights tribunals,
confining themselves to having "high moral qualities and recognized competence in the
field of human rights"lo.

The adoption of the Draft in its current form would mean changing the Convention
in violation of both the general rules established by Part IV of the Vienna Convention on
the Law of Treaties and the special provisions of the Convention itself regarding the

procedure for amending it.

' Art,17, para.1.



