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 ______                            

                     Ministerio Público de la Defensa

                     Defensoría General de la Nación

Buenos Aires, June 12, 2015

Ref.: “Half Day of General Discussion on Article 6” 

To the United Nations 

Human Rights Committee

I am pleased to address the United Nations Human Rights Committee in my capacity as Federal Public Defender General of Argentina, in order to present a few contributions of the organization that I represent to the preliminary discussions for the General Comment No. 36 on the right to life.

First of all, I’d like to thank the Committee’s generous invitation, as it provides the opportunity to expand the framework for discussion and include as many points of view as possible, which undoubtedly will lead to greater protection of human rights.

In particular, the opinions expressed herein are intended to expand the scope of the former General Comments No. 6 and No. 14, by including a gender perspective in the interpretation of Article 6 of the International Covenant on Civil and Political Rights. In that sense, the General Comment No. 36 affords an unexcelled opportunity to strengthen the state parties’ duty to protect the lives of women, at risk worldwide due to both State officials and private individuals committing crimes tolerated or acquiesced by states. As acknowledged by the Committee in its General Comment No. 28, it is necessary that the International Human Rights Law consider women’s differential experiences in order to discontinue the androcentric paradigm rooted in the laws and practices affecting women.
In this regard, it is worth clarifying two things. First, the matters to be discussed at the preliminary meeting are indeed so extensive, that we have had to narrow the focus of this document and address only a few, mirrored in our institution’s work areas and specific interests. By no means does that imply ignoring the importance of the matters not addressed herein.
Second, this English version comprises a brief description of this Office and our suggestions submitted to the Committee’s revision for their inclusion in the General Comment Nº 36. On the other hand, the Spanish version also comprises the detailed arguments supporting such suggestions. 
I. On the Federal Public Defender’s Office

The Federal Public Office was redefined by the constitutional reform in 1994, as a state agency operating independently from the other branches of government, including the Judiciary, and enjoying functional autonomy and financial autarky (Art. 120, Argentine National Constitution). The Federal Public Office is subdivided into two main institutions: The Federal Public Prosecutor’s Office and the Federal Public Defender´s Office, both having different leadership and roles, and being fully autonomous from each other, according to Law N° 24.946.

The Office of the Federal Public Defender General is the Federal Public Defender’s governing and administrating body, as well as the seat of action of the Federal Public Defender General. It is made up of public defenders, tutors and curators/ guardians. Its main role is providing defense to the accused and convicted in criminal cases; legally representing people living in poverty, absent parties, underage and legally declared incompetent persons, to ensure their rights in the judicial system; ensuring the defense of human rights by fostering due actions when there have been violations; and designing and implementing policies meant to facilitate access to justice for particularly vulnerable groups, among others.

Within its duties related to Human Rights and Access to Justice for the most vulnerable, the Federal Public Defender’s Office operates according to certain institutional policy guidelines. Among them, the Commission on Gender Issues (created by Resolution N° Nº 1154/07) aims at promoting the effective enforcement of women’s human rights and other gender-based discriminated groups. Since its creation, the Commission on Gender Issues has been advocating for the expansion of sexual and reproductive rights and representing gender-based violence victims, and for the support and technical defense of women in conflict with the criminal law or lacking their freedom, among others. 

II.        Suggestions to be considered for the General Comment No. 36

In the framework of the provisions of the International Covenant on Civil and Political Rights on the one hand, and the work experience of the above mentioned Commission on the other, we are pleased to submit our suggestions to General Comment Nº 36.
The Argentine Public Defender’s Office deems appropriate that, when interpreting the scope of state duties as to the right to life enshrined in Article 6 of the Covenant, the Human Rights Committee should specify:
The need to include a gender perspective

1. In order to comply with the duty to respect and guarantee the right to life, without discrimination, States must assess the impacts on women in the light of their own differential experiences. This requires the inclusion of a gender perspective in the actions of the entire state apparatus in order to take into account the specific impacts and victimization contexts to which women are exposed. Moreover, this analysis should also consider how they may be affected by other factors such as age, ethnicity, health conditions, immigration circumstances, economic status and place of residence, among others.

Non-implanted Embryos

2. Non-implanted embryos are not protected by Article 6.1 of the International Covenant on Civil and Political Rights. In order to ensure people’s reproductive rights (which include the non-reproductive option), it is necessary that States should remove obstacles to access to contraceptive methods and assisted reproduction techniques, and issue internal regulations to protect vested rights and interests.

Abortion

3. Criminalizing abortion is incompatible with Article 6 and other provisions of the Covenant, in view of the extremely high number of women who die from resorting to unsafe abortion methods and thus have their health, autonomy and right to equality affected. Consequently, States should review their legislation to decriminalize abortion; remove regulatory, institutional and attitudinal barriers to practice; and ensure effective access to abortion in a fast, safe and accessible way.

Right to Health. Maternal Mortality

4. The duty to protect women’s lives is directly related to the need to ensure health care services meeting their needs. In particular, this requires adopting urgent appropriate measures to reduce maternal mortality. It is therefore necessary to reduce the number of unsafe abortions, provide accessible and proper health care services, as well as social services to facilitate access to other economic and social rights essential to life and health care during pregnancy, childbirth and the postpartum period. Such measures should address the distinctive features and requirements of girls and adolescents, indigenous women, migrant women or women living in rural areas, among other factors that increase their vulnerability.

Gender-Based Violence

5. Gender-based violence is an extreme manifestation of discrimination against women and a violation of their human rights, including the right to life. In order to comply with the duty to guarantee such right, states must act with due diligence to prevent, investigate and punish such acts and provide comprehensive reparation to victims.

6. The duty of general prevention requires States to implement permanent campaigns to eradicate gender stereotypes and biases, and raise public awareness of the gravity of gender violence and of women‘s human rights. It also requires producing thorough statistics on the subject, as well as designing and implementing comprehensive and permanent public policies that should be provided with adequate financial resources to assist women who have been victims of violence, and to correct offenders’ behavior.

7. As for specific prevention, it is essential that when States become aware of a risk situation, they act urgently and ensure early and diligent intervention. Obstacles to receiving complaints or forecasting deadlines prior to the start of the investigation are practices that go against the obligations to prevent and investigate acts of violence against women. In cases of interpersonal violence, most serious events are usually preceded by previous attacks. Therefore, adequate attention from the very first time is crucial to avoid violence escalation and protect women’s lives.

8. In cases of interpersonal violence or harassment, States must: have suitable mechanisms to adequately assess the risks of victims and their immediate family members; adopt urgent, adequate and effective measures to halt or prevent further acts of aggression; ensure compliance with such measures through periodic review and ongoing monitoring; investigate and punish violations of both perpetrators and public officials not acting with due diligence; and adequately train the entire preventive state apparatus. The judicial system’s institutional design should ensure a comprehensive, and not disjointed, approach to complaints, for example, by means of specialized courts that may deal with both civil and criminal complaints and grievances. It is also essential to apply grounds of justification for women responding to attacks in self-defense.

9. Once acts of violence against women have been committed, it is necessary to include a gender perspective in the investigation, which should start immediately and develop free from gender stereotypes, with properly trained staff and specific protocols, as well as sufficient technical resources. Processes must provide respectful treatment to victims and their families and collect all the background and context information concerning the events, in order to theorize and manage them properly.

10. The duty of due diligence also urges States to not minimize the gravity of gender-based violence acts, employ fair and proper legal qualifications, and avoid the application of mitigating circumstances based on discriminatory stereotypes.

11. States’ indifference or inaction to protect women when they become aware of severe gender-based violence acts perpetrated by individuals, is a violation of the duty to exercise due diligence to guarantee the right to life and a form of acquiescence or authorization of torture.

The suggestions herein aim to make visible some of the implications of the right to life from a gender perspective. We genuinely hope that they will contribute to enriching the preparatory discussion for the General Comment No. 36, given its paramount importance for the lives of women worldwide and for due protection state duties in that regard.

Sincerely,
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Stella Maris Martínez

Argentine Federal Public Defender General
