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Submission To The Human Rights Committee for the General Discussion in preparation for General Comment on Article 6 (Right to Life) of the

International Covenant on Civil and Political Rights
Introduction

1.  This submission is made in response to the invitation from the Human Rights Committee to discuss the proposed new general comment No. 36 on Article 6 of the International Covenant on Civil and Political Rights (ICCPR), the right to life.

2.  Right To Life (RTL) is an NGO founded in 1998 in the United Kingdom. RTL campaigns for the right to life of all human beings. The issues with which we deal are principally bioethical and engage with the dignity and rights of vulnerable human beings at the beginning of life (abortion, population control and the treatment of embryonic humans in scientific research and medical practice) and at the end of life (assisted suicide and euthanasia).  See http://www.righttolife.org.uk. 

3.  This submission focuses on the applicability of Article 6 to vulnerable human beings and whether, in the terms of the draft prepared by the Rapporteurs, there are possible exceptions to the right to life in cases of abortion, embryo-destructive research and practice, assisted suicide, and euthanasia.

Abortion

4.  Article 6 of the ICCPR does not deal expressly with abortion and the domestic laws of States Parties to the Covenant accord varying degrees of protection to the unborn child. The classic interpretation of Article 6 in accordance with the rule in Article 31(1) of the Vienna Convention on the Law of Treaties is that it neither prohibits States from providing abortion in certain circumstances nor requires them to permit abortion in any circumstances. The issue was not referred to in the Committee’s earlier general comments on Article 6. There is a strong argument for the Committee to continue this responsible approach in its new general comment.

5.  If, however, the Committee decides to deal with the issue of abortion in its general comment, we submit that the logical interpretation of Article 6 is that it accords the right to life to every human being. It is simply a scientific fact that from the moment of conception the unborn child is a distinct human being
 with her own DNA, separate from that of her mother and father (albeit that she is living within her mother’s body). There is no basis in the Covenant for denying the protection of Article 6 to an unborn child merely on the basis that she is at an early stage of development or has not yet been born. In this sense, the right to life can be said to be “inherent”. The reference in Article 6(5) to prohibiting capital punishment on “pregnant women” (without qualification), the reference in Article 26 to the prohibition of discrimination on the ground of “birth or other status” and the preambular reference to “all members of the human family” support the argument that the critical question is whether a woman is pregnant or not. If she is, then it is submitted that the right of another human being to life is inevitably a reality that must be considered.

6.  It is of course perfectly true that a mother also has the right to life and it is on this basis that the Committee in recent years has called upon States to amend their laws to permit abortion in certain circumstances, often where the life or health of the mother is said to be at risk. We would submit two observations relevant to this: In the first place, there are no cases in reality where feticide is a necessary means of saving a mother’s life. Whilst in rare and extreme cases, it may be that the very act of continuing to term would endanger the life of the mother for genuine and inevitable medical reasons, pregnancy can be terminated without direct feticide and thereby without a violation of the right to life of the unborn child
.

7. Regardless, in the majority of cases there is no genuine balance between the right to life of an unborn child and the life of her mother. Support for abortion for non-life threatening medical or social reasons derives from political ideology or simply sympathy for a mother faced with an unwanted pregnancy. In these cases, it is respectfully submitted that the Committee has failed to give proper weight to the right to life of the unborn child under Article 6 and that this failure should not be repeated in the general comment.
8. The second relevant observation is that whilst there are positive rights (a right that obliges action from the state) present within the ICCPR
, it mainly protects negative rights (right that oblige inaction). The right to life is an example of the latter, not the former, and was historically formed in order to protect the individual against state-sponsored killing. It is submitted therefore that the provision of abortion is not something that can be supported by reference to Article 6, particularly since, as already noted, abortion itself constitutes a violation of Article 6.
9.  An alternative analysis open to the Committee is that, insofar as the right to life can be interpreted as a positive right that obligates States to protect and support vulnerable women faced with an unwanted pregnancy, given that abortion itself violates Article 6 and thus should be prohibited rather than provided, States should instead offer viable alternatives to abortion that safeguard and help both women and their unborn children. These might include financial and social support, medical provision, and adoption services.

10.  It is additionally arguable that abortion can involve a breach of the rights of the unborn child under Article 7 (the prohibition on torture and cruel, inhuman or degrading treatment etc.). Late term abortions in various jurisdictions
 involve forms of feticide that are gruesome in the way they destroy the body of the baby in utero. It is submitted that cases of forced abortion would clearly constitute a violation of the unborn child’s right to life under Article 6 and a violation of Article 7 in respect of the unborn child and the mother. We would submit that it cannot be a correct interpretation of the Covenant to say that the act of giving birth itself or the refusal of an abortion can be a violation of the mother’s rights under Article 7, though in the most difficult cases a correspondingly much higher degree of support for the mother from the State will be required. 

11.  We would further submit that, where a child survives abortion and is then left to die, the only course of action that would be consistent with the right to life would be for the Committee to find a violation of Articles 6 and 7, and that where an abortion is carried out merely because of the sex of the unborn child (usually female), for the Committee to find that this is a violation of Articles 6 and 7 in conjunction with Article 26, which prohibits discrimination on grounds of sex.
Assisted Suicide and Euthanasia

12. Assisted suicide is the provision of assistance by one person (usually a physician) to another that enables the person being given assistance to end their own life. Euthanasia is the active ‘killing’ of a patient by their Physician, usually at the patient’s request. The Covenant offers no support at all for either practice, or a so-called “right to die” and such proposals cannot be derived from the right to life nor are they compatible with “the inherent dignity of the human person” referred to in the preamble. The legal liberty to attempt to commit suicide already exists in many jurisdictions, but there nowhere exists a positive right to be killed by another person. The Committee could, however, call for States to encourage the highest possible level of palliative care as a means of protecting the right to life.
� Moore and Persaud, in their description of the ‘Developing Human’, state: “Human development begins at fertilisation when a male gamete or sperm (spermatozoon) unites with a female gamete or oocyte (ovum) to produce a single cell – a zygote. This highly specialised, totipotent cell marked the beginning of each of us as a unique individual” (Keith L. Moore and T.V.N. Persaud, The Developing Human: Clinically Oriented Embryology, 7th Ed. (New York: Saunders, 2003), p. 16).


O’Rahilly and Müller define the zygote similarly: “Zygote: This cell results from the union of an oocyte and a sperm. A zygote is the beginning of a new human being (i.e., an embryo). The expression fertilised ovum refers to a secondary oocyte that is impregnated by a sperm; when fertilisation is complete, the oocyte becomes a zygote” (Ronan O’Rahilly and Fabiola Müller, Human Embryology and Teratology, 3rd. ed., (New York: Wiley-Liss, 2001), pg. 8).


Larsen also conflates the beginning of the unborn child with the beginning of the human being: “... [W]e begin our description of the developing human with the formation and differentiation of the male and female sex cells or gametes, which will unite at fertilisation to initiate the embryonic development of a new individual” (William J. Larsen, Human Embryology, 3rd ed. (Philadelphia: Churchill Livingstone), pg. 1).


� Examples of care for situations where pregnancy involves part of or forms an obstacle to dealing with a pathology, include early post-viable induction or treatment in accordance with the ethical principle of Double Effect (such as removal of a pathologised fallopian tube as a means of treating ectopic pregnancy, or hysterectomy in cases of uterine cancer). In the latter, the death of the child is a foreseen but unintended secondary consequence to a medical action, not a deliberate means or end of the action.


� Such as a person’s entitlement to provision of the “free assistance of an interpreter if he cannot understand or speak the language used in court”, as given in Article 14(3)(f).


� Where, for example, feticide is achieved through saline amniocentesis, in which saline solution is injected into the amniotic fluid of the womb, poisoning the baby (including burning their skin and internal organs) and bringing about early labour. Or where the child is removed from the womb piece-by-piece through Dilation and Curettage (D&C).





