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A: Two obstacles to proposed changes in General Comment 36 
I. One step forward—two steps back?

It appears that General Comment No. 36  proposes to introduce an amendment to Article 6: Right to Life by introducing two new exceptions (abortion and euthanasia) to States Parties’ obligation to uphold the right to life. Such a proposal is ironic in view of the fact that the international community has worked for so long and continues to work so hard to abolish capital punishment as the single exception in Article 6 (2).  To replace this exception to universal legal protection of the non-derogable right to life—“the supreme right” and “basic to all human rights” (General Comment No. 6) —with two new exceptions is logically incoherent and legally questionable.  Introduction of two new exceptions is a matter of such radical change that it may be made only through careful consideration by the whole General Assembly—and certainly not by a General Comment crafted by the limited expertise of a mere Committee, no matter how eminent its membership and no matter how broad its "Half Day of General Discussion on Article 6”.   

II. Proposed changes to Article 6: Right to Life constitute an amendment which must comply with Article 51—amendments cannot be made in General Comments. 
Introducing “possible exceptions” [c.f. Notes (CCPR/C/GC/R.36)  “VI (b) Possible exceptions to the duty to protect life by law (e.g., suicide, abortion)”] amounts to an amendment to Article 6: Right to Life
To introduce new and substantial changes—an amendment—to the right to life article is quite different to what  is claimed to be the purpose of the present Committee’s planned “expansion”.  Indeed the proposed ‘expansion’ appears to be more in the nature of a contraction—an illegitimate retraction of the inherent and inalienable right to life from two vulnerable groups of human beings—the child before birth and the suicidal.
To introduce an amendment of such universal importance and uncharted social impact is not within the Human Rights Committee’s competency or founding brief.   Pretence is no basis for changes in international human rights law. It is not acceptable to disguise such a critically significant amendment as a routine exercise of the Committee’s process of developing and expanding a General Comment.[footnoteRef:1]    [1:  c.f. Notes “exercise of the Committee’s process of developing a General Comment on article 6, expanding upon its earlier general comments No. 6 and 14 (from 1982 and 1984), in light of later experience obtained in the review of State reports and communications and in the adoption of General Comments on related issues”. ] ] 

Nether “later experience obtained in the review of State reports and communications” nor  “the adoption of General Comments on related issues” provides sufficient authority for the Committee unilaterally to introduce such momentous amendments to Article 6: Right to life. 
To introduce such an amendment requires strict adhesion to the rules for amendment as set out in Article 51 (1) of the Covenant:
Any State Party to the present Covenant may propose an amendment and file it with the Secretary-General of the United Nations. The Secretary-General of the United Nations shall thereupon communicate any proposed amendments to the States Parties to the present Covenant with a request that they notify him whether they favour a conference of States Parties for the purpose of considering and voting upon the proposals. In the event that at least one third of the States Parties favours such a conference, the Secretary-General shall convene the conference under the auspices of the United Nations. Any amendment adopted by a majority of the States Parties present and voting at the conference shall be submitted to the General Assembly of the United Nations for approval.
In its General Comment 6 (1982), the Human Rights Committee understood that the right to life enunciated in the first paragraph of Article 6  is the supreme right from which no derogation is permitted even in time of public emergency.  To  introduce exceptions to the right to life is not compatible with such an understanding.








B. Seven reasons rendering new exceptions to the Right to Life inadmissible
(1) New exceptions contravene founding principles of human rights Covenant law

Introduction of the proposed ‘possibilities’ is premature and should not proceed until the basic architecture of Covenant law is clarified, especially the question of whether the Human Rights Committee has the authority in a General Comment to remove any particular group of human beings (such as children before birth or the suicidal) from non-derogable right to life protections for “every human being”.

It is historical fact that the whole architecture of modern international human rights law is deontologically based on human rights that are inherent and inalienable.  Inherency and inalienability are core values in the opening recognition  “of the inherent dignity and of equal and inalienable rights  of all members of the human family” which  appears in the Preamble of all three instruments of the International Bill of Rights and was characterized by the Commission of Human Rights as “a statement of general principle which was independent of the existence of the United Nations and had an intrinsic value of its own.”[footnoteRef:2]  [2:  General Assembly Official Records, United Nations,  A/2929 Chapter III para. 4.] 

The Commission established that human rights "constitute a law anterior and superior to the positive law of civil society".[footnoteRef:3] [3:  United Nations, Official Records of the General Assembly (GAOR) , Tenth Session, Annexes, (1955) A/2929 Chapter III para. 6.] 

To attempt to remove from any group of human beings the protective principles of inherency and inalienability is to white-ant the deontological natural law foundations of modern international human rights architecture.  This is not to be tolerated through unauthorized redefinition via radical re-interpretation by any UN treaty monitoring body through Recommendations in Periodic reports and/or through the issuing of General Comments. 
For when the International Bill of Rights  goes on to say that it is essential…that human rights should be protected by the rule of law, it is clear that no one may remove the human rights of the unborn child or the suicidal from the protection provided by the rule of law.  The term “no one” means no sovereign country, no legislature, no judiciary, no Committee—none of these has the authority to de-recognize the human rights of any individual human being or any selected group of human beings.   
(2) Committee must respect original obligations self-imposed on States Parties
The original nature of the general legal obligation agreed by States Parties to the Covenant is discerned  in General Comment 31 to “follow from the fact that the 'rules concerning the basic rights of the human person' are erga omnes obligations and that, as indicated in the fourth preambular paragraph of the Covenant, there is a United Nations Charter obligation to promote universal respect for, and observance of, human rights and fundamental freedoms.” 
To promote proper respect, the present Human Rights Committee needs to revisit what was agreed in General Comment 29, which solemnly reaffirmed "recognition" of article 6 as a fundamental right "ensured in treaty form in the Covenant", as bearing the nature of a peremptory norm of international law (para. 11); and that "article 6 of the Covenant is non-derogable in its entirety" (para. 15). Furthermore, in Footnote 5, the Committee notes that the Convention on the Rights of the Child does not include a derogation clause.  “As article 38 of the Convention clearly indicates, the Convention is applicable in emergency situations."  Discriminatory exclusion of targeted children before birth from legal protection against arbitrary deprivation of life is a prohibited activity:
· first, as an activity aimed at the destruction of this right which was “recognized” by the Universal Declaration of Human Rights (reaffirmed in the UN Declaration on the Rights of the Child (1959) and then  recorded clearly and irrevocably in the drafting history of in Article 6 (5) of the International Covenant on Civil and Political Rights.[footnoteRef:4] [4:  Bossuyt, Marc J., Guide to the “Travaux Préparatoires” of the International Covenant on Civil and Political Rights, Dordrecht, Martinus Nijhoff Publishers, 1987,  A/C.3/SR.810 para. 2; A/C.3/SR.811 para. 9; A/C 3/SR.812 para. 7; A/C.3/SR.813 para. 36; A/C 3/SR 815 para. 28.] 

· Second, as an act aimed at the limitation of the right to life to children from birth only and not as was “recognized in the Universal Declaration of Human Rights”—that “the child, by reason of his physical and mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well as after birth”.[footnoteRef:5] [5:  See Rita Joseph: “Human Rights and the Unborn Child” (Leiden & Boston, Martinus Nijhoff, 2009)  Chapter 1: UDHR Recognition of the Child before Birth: Analysis of the Texts pp.1-6; and Chapter 2: UDHR Recognition of the Child before Birth: The Historical Context pp. 7-46.] 

(3)  New exceptions not compatible with the non-discrimination principle
The Committee raises discrimination as a cross-cutting issue (c.f. Notes B (m) Discrimination in the application of the right to life). But the principle of non-discrimination “without distinction of any kind”, of  inclusion of “all members of the human family” [ICCPR article 2(1)],  is not to be overturned in a General Comment.
It is critical that the Human Rights Committee re-commits to the original principle of inclusion in the definition of human rights and in the universal application of these rights to “all members of the human family”[footnoteRef:6] and especially to all children “without any exception whatsoever”[footnoteRef:7] and “without discrimination of any kind”[footnoteRef:8].  And the Committee needs to reaffirm that the drafters of the Covenant recognized that all members of the human family, ‘every human being”, “everyone”[footnoteRef:9] including the unborn child[footnoteRef:10], has the inherent right to life, to be protected by law from arbitrary deprivation[footnoteRef:11], and that this right is non-derogable.[footnoteRef:12]   [6:  “…recognition of the inherent dignity and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world.”]  [7:  UN Declaration on the Rights of the Child, Principle 1: “Every child without any exception whatsoever is entitled to these rights …” ]  [8:  UN Convention on the Rights of the Child, Article 2.]  [9:  Peter Heyward, the Australian member of the drafting team that enunciated the first principles of the Universal Declaration, affirmed that their intention in the deliberate use of the terms “every person” or “everyone” throughout the Declaration was to extend the prohibition of discrimination in the application of every human right in the Declaration to every human being.” See Johannes Morsink: “Women’s rights in the Universal Declaration”, Human Rights Quarterly, Vol. 13, p.230]  [10:  International Covenant on Civil and Political Rights (ICCPR),  Article 6(5).]  [11:  International Covenant on Civil and Political Rights (ICCPR),  Article 6(1).]  [12:  ICCPR Article 4(2).] 


(4) New exceptions distort the “ordinary meaning” requirements (Vienna Convention)
To remove the right to life protections for two new groups of human beings constitutes a significant departure from the original meaning of Article 6—the ordinary meaning of “every human being has the inherent right to life.” 
Such radical changes to Article 6 indicate a lack of respect for the text of a treaty, which has been most carefully drafted by States Parties. In this regard, the introduction by the Committee of new terms ("the unborn", "the suicidal", "the right to die" or new principles legalizing as new exceptions "abortion" and "euthanasia" , should be noted and marked as a departure from the ordinary meaning of the words in the text of Article 6. A novel term such as “the right to die”  is inconsistent with the consensus language of the Covenant. New language needs to be examined carefully for possible contradiction and/or undermining of the original principles and concepts of the agreed language which States Parties negotiated and ratified. The “right to die” language is misleading in that it represents  intentionally lethal medical interventions.  Unlike palliative care, such lethal ‘services’ are not genuine medical services to the living supporting their right to life but rather the illicit means of facilitating arbitrary deprivation of life on a living patient in order to transform that living patient into a corpse.  It is not a medical treatment of the person — it is a killing of the person using medication.  
The right to life is existentially a fundamentally different concept to the right to die through facilitating medicalized suicide. To reinterpret the right to life as including a right to access medicalized suicide is misleading. The Human Rights Committee, no less than the States Parties who have ratified the Vienna Convention on the Law of Treaties, is bound to follow the rules of interpretation therein. The long standing principles of equal protection of the right to life for 'everyone" (including the most powerless (children before birth) and the most vulnerable (the suicidal) is recognized in the Covenant.
It is time for the Committee to halt the current promotion of controversial new expressions not contained in the Covenant, and related principles, which contradict the ordinary meaning of the words in the text, and fail to respect the inclusive spirit of the Covenant.
It is not in the competency of the Human Rights Committee to introduce a newly coined ‘right’ into the present Covenant—c. f. Notes “5(d) The relationship between the right to life and the right to die (e.g., euthanasia)”.   The international community  has given no mandate to the Human Rights Committee to create any new rights such as a ‘right to abortion’ or ‘a right to die’. 
International humanitarian law has recognized that special safeguards must be accorded to persons in positions of extreme vulnerability.  It is prohibited to subject such persons “to any medical procedure which is not indicated by the state of health of the person concerned... even with their consent”.[footnoteRef:13]  Most significant here is the concept that some medical procedures are prohibited for human beings in vulnerable situations “even with their consent”.  There is  indeed humane recognition here that some medical treatments are so lethal that even the consent of the persons concerned cannot give them legitimacy.  [13:  Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol 1,  Article 11, “Protection of Persons”] 

 (5) ‘arbitrarily’—no loophole for introducing two new Right to Life exceptions  
It is in vain to seek a loophole for introducing two new exceptions to the right to life in an artful reinterpretation of the term 'arbitrary’. [c.f. Notes 7(b: Meaning of “arbitrary deprivation”; (I) Substantive requirements of non-arbitrariness]
The law must ensure that no one is arbitrarily deprived of his life.  Regarding the concept of arbitrariness, UN Human Rights Committee’s General Comment No 16 explains that it is intended to guarantee that “even interference provided for by law should be in accordance with the provisions, aims and objectives of the Covenant...”  The suicidal may not be deprived “lawfully”  of their lives.   Laws that arbitrarily deprive the suicidal of their lives are bad laws, impermissible because they allow for unjust deprivation of lives—the only just deprivation of life allowed for in the ICCPR under very limited conditions relates to State imposition of the death penalty for only the most serious crimes, and only after a final judgment rendered by a competent court.
From the very beginning of  the drafting of  the founding human rights instruments, a clear understanding of the term “arbitrarily” was established.  The drafting records show that after considerable debate, it was concluded that the word 'arbitrary' should be interpreted as “without justification in valid motives and contrary to established legal principles.”[footnoteRef:14]  [14:   « …arbitraires (c’est-à-dire sans justification pour des motifs valables et contraires à des principes juridiques bien établis)… » Verdoodt, Albert, Naissance et Signification de la Déclaration Universelle des Droits de l’Homme, Société d’Etudes Morales, Sociales et Juridiques, Louvain-Paris, Editions Nauwelaerts, 1964.p.143 ] 

Laws that pretend to establish the legality of routine medicalized killing of suicidal persons  or  unborn children targeted for abortion are 
· Without justification in valid motive 
They aspire to do good (relieve suffering and/or pain) by doing evil (arbitrary deprivation of life); and 
· Contrary to established legal principles 
They contravene the established legal principle that the state may condone deprivation of life only for those who are judged guilty of serious crime. They contravene also the established human rights legal principles of the inalienability and inherency of the right to life.
(6) New exceptions contravene principle of inalienability
Laws facilitating medicalized killing in the form of abortion or assisted suicide cannot be promoted as a legitimate response to the suicidal or maternal distress of any person as it is in violation of the fundamental human rights principle of inalienability.  Human beings cannot be deprived of the substance of their rights, not in any circumstances, not even at their own request or at their mothers’ request.  That is the meaning of the ‘inalienable’ right to life.
Natural death is an unprovoked, spontaneous event—it comes inevitably to all human beings.  Death is not a human right, but inevitability.  Human rights are applicable to the living.  For as long as the suicidal are alive, for as long as unborn children are alive in their mothers’ wombs, their inherent and inalienable right to life is to be protected by law.   
Other than strict and very specific provisions for the death penalty, no other “limitation” [ICCPR Article 5 (1)] is allowed on the right to life—certainly there is no provision for legalized killing of unborn children or suicidal persons. 

(7) New exceptions contravene principle of inherency
The principle of  inherency guarantees the human rights of every human being. Neither domestic governments nor judiciaries nor Committees have any authority to withdraw human rights protection from any “members of the human family”.   Under the universal human rights principle of inherency, the child’s rights pre-exist birth – they inhere in the child’s humanity.  
The suicidal, no matter their disposition, retain their humanity, their inherent dignity and worth which must never be denied under the rule of law by withdrawal of their human rights protection. The term “inherent dignity” applied in the spirit and purpose of the Universal Declaration means that every human being has an immutable dignity, a dignity that does not change with external circumstances such as levels of personal independence, satisfaction or achievement, mental or physical health, or prognoses of quality of life, or functionality or wantedness.  There is no conceivable condition or deprivation or mental or physical deficiency that can ever render a human being “non-human”.  Pejorative terms such as “just a vegetable” or “non-person in a permanent vegetative state” and dismissive attitudes such as “May as well put her out of her misery—she’s going to die anyway…” cannot justify violation of the human rights of the human person so described.  Such prejudices cannot destroy the inherent dignity of the human person.  As long as a human being lives, she or he retains all the human rights of being human, all the rights that derive from her or his inherent dignity as a human being.
Human rights belong equally to every member of the human family at every stage of development or decline. “Every human being has the inherent right to life…”  To be eligible for membership of the human family, one has only to be a human. 
Both reason and science confirm that the mother's unborn child is already in existence, being protected and nurtured in her/his mother's womb. We can locate the child within definite co-ordinates of space and time. We can identify the child's father, and whether the child is a son or a daughter. We can ascertain long before birth that the child is a unique member of the human family, biologically, genetically, and genealogically.
Ultrasound technology, together with biology, embryology, foetal surgery, and examination of the human remains of an abortion, all tell us that the victim targeted for abortion is a human being, belonging to the human family, a human being who can be identified as a daughter or son, a 'who' not a generic 'thing'.
True justice requires that elective abortions and assisted suicide be recognized and treated not as harmless, idiosyncratic, personal ‘choices’ but as abusive practices, as human rights violations perpetrated by individuals and involving the complicity of politicians, judges and others.
It is not the act of being born--it is not age or size or independence or being ‘wanted’ that confers human rights.—it is just being a human.
This is the irrevocable legal basis of all human rights.
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