Austrian comments on the Draft General Comment on Article 6 of the International Covenant on Civil and Political Rights (ICCPR), on the right to life

Austria welcomes the opportunity to provide comments on the Draft General Comment on Article 6 of the International Covenant on Civil and Political Rights (ICCPR), on the right to life, proposed by the Human Rights Committee. Austria will focus its comments on paras. 9, 10, 12, 27 and 66 of the draft, but notes that there are several other paragraphs which would require a more thorough examination. Austria also has to point out that parts of the draft, as will be explained below, contain interpretations of Article 6 ICCPR which go beyond Austria’s understanding of that Article and the reflection of this understanding in certain provisions of Austrian law. Therefore, Austria requests the Committee on Human Rights to revise the proposed text in the light of these comments. 
In Austria’ s understanding, Article 6 ICCPR does neither include (a) a generalised duty to provide safe abortions nor (b) a duty to facilitate the termination of life on somebody’s wish. 

With regard to measures designed to regulate terminations of pregnancy as addressed in para. 9 of the draft, Section 96 of the Austrian Criminal Code (ACC) sanctions any person who terminates a pregnancy with the consent of the pregnant woman. The punishment is higher if the person commits the offence commercially or if the immediate perpetrator is no medical practitioner. A woman who terminates her own pregnancy or permits another to terminate the pregnancy is also punishable. The ACC provides, however, in Section 97, that the offence under Section 96 is not punishable (1) if the termination of the pregnancy is carried out by a medical practitioner within the first three months of the pregnancy and after prior medical consultation; or (2) if the termination of the pregnancy is necessary to prevent a serious, not otherwise avertable danger to the life or a serious damage to the physical or mental health of the pregnant woman, or if there is a serious risk that the child may suffer serious physical or mental injury, or if the pregnant woman at the time of conception was under the age of 14, and in either case if the termination was carried out by a medical practitioner; or (3) if the termination of the pregnancy is carried out to rescue the pregnant woman from an immediate, not otherwise avertable risk to life in circumstances in which medical assistance is not available within a reasonable time. 
Regarding para. 10 of the draft relating to measures designed to regulate the termination of life/suicide, Austrian criminal law regards life as a non-negotiable object of legal protection. In contrast to physical integrity, which is also an object of legal protection, its bearer cannot dispose of it. With regard to the patient’s will, life is thus protected comprehensively, because not only is requested killing by another person in the form of euthanasia (“termination of life on request”, Section 77 ACC) punishable by law, but also promoting or assisting suicide (Section 78 ACC). The Austrian legal system offers the patient the option to refuse medical treatment, even if such refusal leads to the patient’s death. A person may, particularly in the form of an advance directive or power of attorney on health-care questions, restrict the kind of treatment to be performed by the physician. 
Regarding para. 12 of the draft relating to the impact of weapons on the right to life, Austria would like to state that the conformity of the use of new lethal autonomous robotics with international law has to be assessed by reference to the existing norms and principles of international humanitarian law. A new legal framework is therefore not considered necessary. The International Committee of the Red Cross also shares the view that the use of new lethal autonomous robotics should be conducted in accordance with existing international humanitarian law by complying inter alia with the fundamental principles of proportionality, distinction and precaution. Therefore, Austria proposes the following rewording of the 3rd sentence of para. 12: “The Committee is therefore of the view that such weapon systems should not only be [developed and] put into operation, either in times of war or in times of peace, unless and until a normative framework has been established ensuring that their use conforms in accordance with article 6 and other relevant norms of international law, in particular international humanitarian law.”

Concerning para. 27 of the draft, Austria would like to propose the following rewording of the 2nd sentence which would also take victims of human trafficking into account: “These include human rights defenders, journalists, prominent public figures, witnesses to crime and victims of domestic violence and human trafficking.”
According to General Comment 31, states parties must respect and ensure the rights laid down in the Covenant to anyone within their power or effective control. This also applies to persons within the power or effective control of the forces of a state party acting outside its territory. Para. 66 of draft General Comment 36 in its current wording, however, would extend the obligation to respect and to ensure the rights under Article 6 to “persons located outside any territory effectively controlled by the State who are nonetheless impacted by its military or other activities in a [direct], significant and foreseeable manner.” This wording goes far beyond the established interpretation of the extraterritorial application of the Covenant. Therefore, Austria would prefer a wording similar to that used by the European Court of Human Rights in different judgments and decisions on the extraterritorial applicability of the European Convention on Human Rights and Fundamental Freedoms. See, e.g., ECtHR, Pad and Others v. Turkey, Decision of 28 June 2007, para. 53: “[A] State may be held accountable for Convention violations of people who were in the territory of another State which was not part of the legal space of the Contracting States, but who were found to be under the former State’s authority and control through its agents operating – whether lawfully or unlawfully – in the latter State.” 

Furthermore, Austria wishes to point out that the concept “de facto responsibility” introduced in para. 66 of draft General Comment 36 is not established in international law and its meaning is unclear. It is therefore suggested to delete the words “and of those individuals who due to a situation of distress in sea found themselves in an area of the high seas over which particular States parties have assumed de facto responsibility, including pursuant to the relevant international norms governing rescue at sea” or to rephrase this part of the sentence in a way that reflects the understanding that the obligations of states parties to the Covenant do not go beyond the established interpretation of its extraterritorial application. This is suggested also for the following reasons: While there are different obligations regarding rescue at sea deriving from customary international law and relevant treaties (in particular UN Convention on the Law of the Sea, International Convention on Maritime Search and Rescue) these obligations are separate from international human rights law and have different scopes of application. They cannot be used as a basis for extending the extraterritorial application of the Covenant beyond the accepted rules referred to above (“within the power or effective control”). 

