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CHILDREN EDUCATION SOCIETY (CHESO) 
SUBMISSION ON PARAGRAPH 4, 9,25, 35, 52, 70 AND 71 OF THE  ICCPR COMMITTEE’S DRAFT GENERAL COMMENT No. 36  ON ARTICLE 6 (RIGHT TO LIFE) OF THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS
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ABOUT THE CHILDREN EDUCATION SOCIETY (CHESO)

The Children Education Society (CHESO) is a local (Tanzania), not for profit non-governmental organization working towards a society where all children enjoy their rights and victims access quality inclusive education. 
Among the CHESO’s Key result areas is on children’s right to life. In this area, CHESO advocates for children’s and their care givers’ enjoyment of the right to life guaranteed under article 6 of the International Covenant on Civil and Political rights (ICCPR) ratified by Tanzania. CHESO calls for meaningful: protection of the right to life of a child in a womb, exemption of pregnant women, mothers of infants and young children,  parents and child primary caregivers from being sentenced to death. CHESO advocates for   imposition of humane alternative sanctions in lieu of death penalty. CHESO, further, strives to ensure that child victims of violations of the right to life access quality inclusive education.
OBSERVATIONS, CONCERNS AND RECOMMENDATIONS ON THE DRAFT GENERAL COMMENT NO 36(RIGHT TO LIFE)
BACK GROUND
The International Covenant on Civil and Political Rights (ICCPR)’s Committee in its 12th session held in July 2017 finalized its new General Comment No. 36 on the ICCPR article 6 (Right to life) intended to repeal and replace its earlier General Comment No. 6 (16th Session) and No. 14th (23rd Session) adopted by the Committee in 1982 and 1984 respectively. The ICCPR Committee invited NGOs (and other stake holders) to submit written comments to it regarding authenticity of its draft General Comment No. 36 by October 6, 2017. 
CHESO welcomes the new draft General Comments No. 36 being put in place by the ICCPR Committee to elaborate in details the meaning of this article 6 (Right to life) and hereby submits its observations, Concerns and recommendations on the draft General Comment.
GENERAL POSITIVE OBSERVATION
The draft General Comment No. 36 on the ICCPR article 6 (Right to life) is the most comprehensive General Comment ever addressing daily issues, in particular, paragraph 30 calling state parties to pay special attention on life threatening diseases, such as AIDS, malaria, extreme poverty and unimproved sanitation which take away lives of many children and their caregivers in Tanzania and beyond.
CONCERN No. 1 on Paragraph 9 

Right to life of a child in a womb 
Unborn child in a womb has the right to life like any other human being. To the contrary, Paragraph 9 of the draft General Comment has no any sentence to protect life of a child in a womb but creates enabling environment towards legalisation of abortion. 
Medical and Scientific Research
The right to life of unborn child in a womb emanates from medical and scientific research. Modern medical and scientific research has proved that life begins at conception. Research statements say “The life cycle of mammals begins when a sperm enters an egg”.
 Many contemporary human embryologists maintain that a new human being comes to being at fertilization, which is the point at which the maternal and paternal chromosomes merge to form a set
. They have proved that, heart of the fetus start to beat from 18-25 days and from the 43rd day its electrical brainwave start working.  A Mother’s choice to terminate her pregnancy should therefore not be allowed to infringe the right of fetus because right to life is the supreme right for a human being 
. It can theoretically be construed that willful termination of life of a child in a womb is tantamount to murder.
Laws
Many laws in developing and developed countries party to the ICCPR have enacted domestic legislation to protect fetus the right to life from the time of fertilization. The laws give fetus the same right to life status as that of every human being. The laws have been enacted primarily to criminalise abortion and protect the right to life of a child in a womb and exceptionally to permit termination of the life only for one reason “when it is extremely necessary to save life of a pregnant mother”. section 219 of the Tanzania Penal Code (Cap 16 R.E. 2002), for example, states inter alia that “any person who, with intent to destroy the life of a child capable of being born alive, by any willful act causes the child to die before it has an existence independent of its mother, shall be guilty of child destruction...". The law allows a very narrow exception for physicians to terminate life of a child in a womb “… in good faith for purposes only of preserving the life of the mother". Thus, there is no legal right to terminate life of a child in a womb on the basis of personal choice in many countries party to the ICCPR like Tanzania.
Article 4.1 of the American Convention on Human Rights, 1978 states "Every person has the right to have his life respected. This right shall be protected by law and, in general, from the moment of conception."

In 1983, the Eighth Amendment of the Constitution of Ireland added protection of "the right to life of the unborn"
Court Decisions
The Federal Constitutional Court of Germany has addressed the issue of abortion and fetal right in 1975 by holding that respect of human dignity requires the criminalization of abortion. Later in 1993, the Federal Constitutional Court of Germany held that “life begins, according to the established biological-physiological knowledge, on the 14th day after conception"
 and the constitution guarantees the right to life to a fetus and recognizes him/her as a legal person from conception itself.

Recommendation

Paragraph 9 need to be redrafted to read as follows:
     State parties shall protect the right to life of a child in a womb and criminalise wilful abortion except for a strict and narrow purpose of only to preserve the life of the mother
CONCERN No. 2 on Paragraph 52
Exempting Children and Pregnant mothers from Death penalty
2.1 Excepting Pregnant Women from Death Penalty 
Paragraph 52 of the General Comment has elaborated article 6(5) of the ICCPR which states in part that “Sentence of death....shall not be carried out on pregnant women”. However, Paragraph 52 has no even in a single word elaborating on alternative punishment for pregnant women convicted of crimes punishable by mandatory death penalty. Some state parties including Tanzania well respect, protect and fulfil this exemption obligation. However, they impose to these women, in lieu of death sentence, imprisonment for life defined, in most cases, to mean such women should stay in prisons until they suffer natural death there. A proviso to section 26 of the of the Tanzania Penal Code (Cap 16, R.E 2002), for example, exempts pregnant women from being sentenced to death by stating that “If a woman convicted of an offense punishable with death is alleged to be pregnant, the sentence to be passed on her shall be a sentence of imprisonment for life instead of a sentence of death.” In some ICCPR state parties, imprisonment for life means imprisonment until an inmate suffers natural death in prison. This creates great psychological suffering to the unborn and born child and the mother. 
This attracts positive necessity for the ICCPR Committee to oblige state parties imposing imprisonment for life to pregnant mothers until they suffer natural death in prisons to limit such imprisonment terms to certain number of years with possibilities of release. Some ICCPR state parties have already started introducing and implementing this positive measure guided by the criminology principle directing that all prisoners must be considered to have the possibility of improving in prison and should be accorded prospect of being released. 
  Even, in terms of the Rome Statute of the International Criminal Court which punishes gravest crimes on earth namely: Genocide, War Crimes and Crimes against humanity, ratified by ICCPR state parties including Tanzania, limits application of imprisonment for life to a certain number of years.  Article 110(3) of the Rome Statute provides for life imprisonment, as a maximum sentence to the International Criminal Court but must be reviewed after 25 years. Brazil, Colombia, Croatia, El Salvado, Nicaragua, Norway, Portugal and Venezuela, in lieu of imprisonment for life, impose prison sentences up to 30 years, after which the prisoner is released.
 The Uganda Prisons Act defines ‘life’ as 20 years imprisonment.  In Norway for example, a life sentence is limited to 21 years and it is common there to serve two-thirds of this and only a small percentage serve more than 14 years. In Greece, a "life term" lasts for 25 years, and one can apply for parole in 16 years.  In Germany, a sentence of life imprisonment is 15 years, after which the prisoner can apply for parole.
 
Recommendation

Paragraph 52 need to include obligations to state parties imposing to pregnant women life imprisonment in lieu of death penalty defined to mean until they suffer natural death in prisons to limit such imprisonment to a certain number of years ie. 30 after which the mother can be released.
2.2 Imposition of Death Penalty to Mothers of Breastfeeding infants and young  

     Children
Paragraph 52 of the General Comment while elaborating article 6(5) of the ICCPR stating in part that “Sentence of death....shall not be carried out on pregnant women” has no even in a single word elaborating on right to life issues of mothers with breast feeding infants and young children who have been convicted of crimes punishable by mandatory death sentence. Theoretically, imposing death penalty to a pregnant woman and a mother with breastfeeding infant and young children have similar consequences because a child in a womb, breast feeding infant and young children’s lives largely still depend on the milk and survival of his/her mother. Thus, the ICCPR Committee needs to elaborate article 6(5) to extend death penalty exemption from pregnant women to mothers of breastfeeding infants and young children.
Scientific Recommendations on Infants and Young Children Breast feeding

In order for an infant and young child to survive, breast feeding his/her mother’s milk is medically necessary.
 The World Health Organization recommends exclusive breastfeeding from birth to 6 months, thereafter continued breastfeeding alongside with complementary foods up to two years and beyond
 . Taking this in mind many members of the ICCPR in Africa like Tanzania have ratified the African Charter on the Rights and Welfare of the Child of 1990, under which its article 30(e)  prohibits the passing of a death sentence on ‘mothers of infants and young children. Article 4(2)(j) of the 2003 Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa forbids the execution of ‘nursing women’. Beyond Africa, Article 7(2) of the 2004 Arab Charter on Human Rights prohibits execution of ‘a nursing mother within two years from the date of her delivery’. The EU Guidelines on the Death Penalty state that ‘Capital punishment may not be imposed on: […] new mothers
. New mothers have been construed to mean breastfeeding mothers. 
Recommendation

On the basis of primary interest of the child, Paragraph 52 of the General Comments elaborating article 6(5) need to be widened to include exception of mothers of breast feeding infants and young children from being sentenced to death and executed by ICCPR state parties. State parties should be obliged to refrain imposing imprison for life without possibilities of release to mothers of breastfeeding infants and young children.
2.3 Imposition of Death Penalty to Parents and other Children’s sole caregivers
Paragraph 52 of the General Comment while elaborating article 6(5) of the ICCPR  stating in part that “Sentence of death....shall not be carried out on pregnant women” has no even in a single word taking into consideration primary interests of a child whose parent or sole caregiver is sentenced to death or executed.  Imposition of death penalty to parents or a primary caregiver with surviving children and executing them need to be an area of great concern to all state parties and the ICCPR Committee in drafting and finalising the ICCPR General Comment No 36.
  Thus, parents and children sole caregivers need to be exempted from death penalty on the basis of primary interest of the child. 
General Comment 1 on Article 30 of the African Charter on the Rights and Welfare of the Child focusing focussing inter alia on special treatment’ for pregnant women and mothers who are accused or convicted of criminal offences  states that special treatment should be extended to children affected by incarceration of children’s sole or primary caregiver’.
  The UN Committee on the Rights of the Child has begun requesting information from states about mechanisms to consider the best interests of the child when sentencing parents to death, rather than just mothers;
  
The Quaker United Nations Office (QUNO) in Geneva has published Children of Parents Sentenced to Death Report of February 2012 focusing on the right to life and development issues for children of parents sentenced to death. The report reveals that children of parents sentenced to death or executed come largely from poor families and disadvantaged backgrounds worldwide.
  The Report further reveals that children of parents sentenced to death or executed experience greater suffering than children of ordinary prisoners including being restricted from visiting their parents on death row, or from touching/hugging them. 
  Once executed, they are not given the executed body for burial and in some state parties, the family is not informed where the body has been buried, no death certificates are issued to enable the children to inherit properties of their executed parents making the grieving process so much more acute. 
 Pauline Boss, in this regard, has the following observation:  “Not only is there a lack of information regarding the person’s whereabouts, there is no official or community verification that anything is lost – no death certificate, no funeral, no body, nothing to bury. The uncertainty makes ambiguous loss the most distressing of all losses.
 Death certificate is a necessary legal document for administration of a deceased’s estate in some state parties like Tanzania.
 Consequently, children of parents sentenced to death or executed exhibit various harmful characteristics including: Loss of interest in school (and poor performance in school, potentially drop from schools); Use of violence (including against self, such as biting oneself); Misbehaviour and vandalism and Development of post-traumatic stress disorder (PTSD) symptoms. 

Recommendation

 Paragraph 52 of the General Comments elaborating the ICCPR article 6(5) need to be widened to oblige state parties to except parents from death penalty. State parties need to be obliged to refrain imposing imprison for life without possibilities of release to parents and child sole caregivers.
CONCERN No. 3 on Paragraph 4

Remedies and Reparations to all victims of violations of the right to life

Paragraph 4 well obliges state parties, inter alia, to provide effective remedies and reparations to all victims of violations of the right to life. “Victims" means persons who, individually or collectively, have suffered harm, including physical or mental injury, emotional suffering, economic loss or substantial impairment of their right to life, through acts or omissions that are in violation of criminal laws…..
 Offenders or third parties responsible for their behaviour should, where appropriate, make fair restitution to victims, their families or dependants. Such restitution should include the return of property or payment for the harm or loss suffered, reimbursement of expenses incurred as a result of the victimization, the provision of services and the restoration of rights.

Realisation of remedies and reparations to victims of violations of the right to life is restrained by Legislation of some state parties like Tanzania exempting persons sentenced to death to pay remedies and reparations to victims of violations of their or their caregivers’ right to life. Sections 348(1) of the Tanzania Criminal procedure (Cap. 20 R.E. 2002) states that “when an accused person is convicted by any Court of any offence not punishable by death and it appears from the evidence that some other person, whether or not he is the prosecutor or a witness in the case has suffered material loss or personal injury in consequence of' the offence committed and that substantial Compensations, in the opinion of the court, recoverable by that person by civil suit, such court may, in its discretion and in addition to any other lawful punishment order the convicted person to pay to that other person suck compensation, in kind or in money as the court deems fair and reasonable.” This means that an offender of crimes punishable by death in Tanzania cannot be sued by a victim nor be ordered by Court to pay compensation or make rehabilitation, restitution to  a Victim ie. an injured person resulting from his acts of violating the right to life.
Recommendation


 Paragraph 4 of the General Comment need to add a sentence obliging state parties exempting death penalty convicts from paying remedies and reparations to victims to remove such exemptions and delay execution to a period when the convict will have paid remedies and reparations to victims of the convicts’ acts of violating the right to life. 
CONCERN No. 4 on Paragraph 25

Deprivation of life by Private (Business) Entities
The last sentence of Paragraph 25 places state parties’ obligations to”... take adequate measures of protection including continuous supervision, in order to prevent, punish and remedy arbitrary deprivation of life by private lawful entities such as private transportation companies, private hospitals and private security firms”. We have noted that the paragraph has neither considered nor obliged state parties to take adequate measures to prevent deprivation of life by different categories of private entities beyond the envisaged lawful ones. 

Morden measures for protection of the right to life do not only target private lawful entities but also informal entities operating at national or international levels. This observation finds support from the Convention on the rights of the child Committee’s General Comment No. 16 (2013) on state obligations regarding the impact of the business sector on children’s rights. The General Comment No. 16 is concerned with business sector’s negative impact on children’s right to life and so obliges state parties to ensure protection of children’s right to life in business (private) sector. Paragraph 3 of the General Comment No. 16 defines business sector to “include all business enterprises, both national and transnational, regardless of size, sector, location, ownership and structure. This means prohibition of deprivation of life should not only be limited to private lawful entities but also to all private (business) enterprises, both national and transnational, regardless of size, sector, location, ownership or structure.
Recommendation

The last sentence of Paragraph 25 need to be edited to oblige state parties to take adequate measures of protection including continuous supervision, in order to prevent, punish and remedy arbitrary deprivation of life by  any type of private (business) enterprise, both national and transnational, regardless of size, sector, location, ownership or structure.
CONCERN No. 5 on Paragraph 35  
Group(premafacie) Refugee status determination

The last sentence of paragraph 35 focuses on protection of the right to life for asylum seekers only through  individual status determination. The paragraph does not include premafacie (group) refugee status determination accorded to asylum seekers entering as a big group (influx) at one time in circumstances where individual refugee status determination would be difficult or impossible. The last sentence of Para 35 reads “ State parties must, however, allow all asylum seekers claiming a real risk of violations of their right to life in the state of origin access to refugee or other individualised status determination procedures that could offer them protection against refoulment. It should be remembered that more than half of the Tanzania, Africa and the world asylum seekers and refugee population are children.
Recommendation

The cited sentence in Paragraph 35 need to be edited to read as follows:

    State parties must, however, allow all asylum seekers claiming a real risk of violations of their right to life in the state of origin access to group (premafacie) or individualised Refugee status determination procedures that could offer them protection against refoulment.
CONCERN No. 6 on Paragraph 70 & 71

Acts that lead to loss of lives of mass innocent human being
Paragraph 70 & 71 focus on probation of acts that lead to loss of lives of mass innocent human beings. They however, fall short in listing all international crimes of interest to the Rome Statute of the International Criminal Court currently ratified by many ICCPR state parties including Tanzania. The Crimes under the Statute are: Genocide, War crimes, Crimes against humanity and the crime of aggression. The Rome Statute of the International Criminal Court is the first treaty under international law which currently has a Court system investigating, prosecuting and punishing these crimes at international level where a relevant national level court system is unwilling or unable to prosecute these crimes. It is therefore more meaningful to include the list of the ICC Statute crimes in the ICCPR General Comment.
Recommendation

Paragraph 70 & 71 need to be polished to include the following sentences:

 
State parties shall domesticate international crimes that lead to loss of lives of mass innocent people including Genocide, War crimes, Crimes against humanity and the crime of aggression. States shall take judicial and administrative measures to punish perpetrators of these crimes primarily in domestic or secondary at international mechanisms.
THE ABOVE CHESO OBSERVATIONS, CONCERNS AND RECOMMENDATIONS HAVE BEEN ENDORSED BY:
1. Asylum Access Tanzania, Dar Es Salaam endorsed CHESO observations and   recommendations on Paragraph 35 falling under its mandate

2. Business and Human Rights (BHRT), Dar Es Salaam

3. Caritas Tanzania, Dar Es Salaam
4. Centre for Widows and Children Assistance (CWCA), Dar Es Salaam
5. Children’s Dignity Forum (CDF), Dar Es Salaam

6. Inmates Rehabilitation and Welfare Services Tanzania (IRaWS-T), Dar Es Salaam
7. Kisarawe Paralegals Organisation (KPO), Coastal Region
8. Legal and Human Rights Centre(LHRC), Dar Es Salaam
9. Morogoro Saving the Poor Organisation (MOSAPORG), Morogoro
10. Tanzania Women and Social Economic Development and Human Rights Organisation (TWSEDHRO), Kigoma





For further Information Contact:




Executive Director





Children Education Society (CHESO)

Vikunai Street, Plot No. 1003, Tuangoma Ward

P.O.Box 7013

Dar Es Salaam
Tanzania
O: +255 621 702 801/ +255 652 257 868,
E: chesociety@yahoo.com
E:  www.childrights.or.tz (under construction)
______________________________________________________________________
� Okada et al., A role for the elongator complex in zygotic paternal genome demethylation, NATURE 463:554 (Jan. 28, 2010) (emphasis added). Viewed at � HYPERLINK "http://www.lifenews.com/2013/11/18/undisputed-scientific-fact-human-life-begins-at-conception-or-fertilization/" �http://www.lifenews.com/2013/11/18/undisputed-scientific-fact-human-life-begins-at-conception-or-fertilization/� on 23 September 2017


� � HYPERLINK "https://www.lawteacher.net/free-law-essays/medical-law/rights-of-fetus-and-mother-law-essays.php#ftn3" �https://www.lawteacher.net/free-law-essays/medical-law/rights-of-fetus-and-mother-law-essays.php#ftn3� viewed on 23 September 2017


� � HYPERLINK "https://www.lawteacher.net/free-law-essays/medical-law/rights-of-fetus-and-mother-law-essays.php#ftn3" �https://www.lawteacher.net/free-law-essays/medical-law/rights-of-fetus-and-mother-law-essays.php#ftn3� viewed on 23 September 2017








� � HYPERLINK "https://www.lawteacher.net/free-law-essays/medical-law/rights-of-fetus-and-mother-law-essays.php#ftn3" �https://www.lawteacher.net/free-law-essays/medical-law/rights-of-fetus-and-mother-law-essays.php#ftn3� viewed on 23 September 2017


� � HYPERLINK "https://www.lawteacher.net/free-law-essays/medical-law/rights-of-fetus-and-mother-law-essays.php#ftn3" �https://www.lawteacher.net/free-law-essays/medical-law/rights-of-fetus-and-mother-law-essays.php#ftn3�


� Penal Reform International, Alternative Sanctions to the Death Penalty Information Pack, London, April 2011 at page 8


� Penal Reform International, Alternative Sanctions to the Death Penalty Information Pack, London, April 2011 at page 8


�http://epicroadtrips.us/2003/summer/nola/nola_offsite/FQ_en.wikipedia.org/en.wikipedia.org/wiki/Life_sentence.html


� 40 UNICEF, Pneumonia and diarrhoea: How to tackle the deadliest diseases for world’s poorest children, June


2012; The Lancet, ‘The world’s forgotten children’, The Lancet, Vol 361, No 9351, 2003, p. 1.


� Breastfeeding,  2014, World Health Organization website, �HYPERLINK "http://www.who.int/topics/breastfeeding/en/" \h�http://www.who.int/topics/breastfeeding/en/.�


� 37 EU, EU Guidelines on the Death Penalty: revised and updated version, 16 June 2008.


� Quaker United Nations Office, Lightening the Load  of the Parental Death Penalty on Children, June 2013


� African Committee of Experts on the Rights and Welfare of the Child, General Comment No. 1 (Article 30 of the African Charter on the Rights and Welfare of the Child) on “Children Of Incarcerated And Imprisoned Parents And Primary Caregivers” 2013, African Committee of Experts on the Rights and Welfare of the Child, Addis Ababa, 2013.


� UN Committee on the Rights of the Child, 64th Session, Concluding observations on the second periodic report of Kuwait, CRC/C/KWT/CO/2, para. 32; UN Committee on the Rights of the Child, 64th


� Quaker United Nations Office, Lightening the Load  of the Parental Death Penalty on Children, June 2013


� Quaker United Nations Office, Lightening the Load  of the Parental Death Penalty on Children, June 2013


� Quaker United Nations Office, Lightening the Load  of the Parental Death Penalty on Children, June 2013


� Boss, P. Ambiguous loss: Learning to live with unresolved grief, Cambridge, MA, (Harvard University Press), 1999.


�  See for example, Rule 39(a) of the Tanzania  Probate Rules) G.Ns. Nos: 10 of 1963, 107 of 1963, 369 of 1963


� Quaker United Nations Office, Lightening the Load  of the Parental Death Penalty on Children, June 2013


� Article 1 of the UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power


� Article 8 of the UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse   of Power





