[image: image1.png]ORDO IURIS

TTTTTTTTTTTTTTTTTTTTTTTT






Warsaw, 6th October 2017

Honorable Member 
Human Rights Committee 
Geneva 

Dear Madam or Sir, Member of the United Nation Human Rights Committee, 

The Ordo Iuris Institute for Legal Culture together with Fundacja Centrum Wspierania Inicjatyw dla Życia i Rodziny, Fundacja Donum Vitae, Fundacja Konfederacja Kobiet RP, Fundacja Małych Stópek, Fundacja Mamy i Taty, Fundacja MaterCare Polska, Fundacja „Nazaret”, Fundacja Pro – prawo do życia, Fundacja S.O.S. Obrony Poczętego Życia, Fundacja Twórczych Kobiet, Fundacja Życie, Instytut Ordo Caritatis, LifeCanada, Stowarzyszenie Rodzice Chronią Dzieci, Stowarzyszenie Rodzin Katolickich Diecezji Legnickiej, Stowarzyszenie Rodzin Wielodzietnych Warszawy i Mazowsza, Stowarzyszenie Zdrowa Rodzina welcomes the opportunity to assist the Human Rights Committee in its preparations of General Comment No. 36 to article 6 of the International Covenant on Civil and Political Rights of 1966.
The Ordo Iuris Institute for Legal Culture is an independent legal organization incorporated as a foundation in Poland. It gathers academics and legal practitioners aimed at the promotion of a legal culture based on the respect for human dignity and rights. Ordo Iuris pursues its objectives by means of research and other academic activity as well as advocacy and litigation. 

The Ordo Iuris has ECOSOC consultative status. Moreover, it is among organisations consulted by the Polish Government within the legislative process. Polish courts, including Supreme Court of the Republic of Poland, have accepted our 'third parties interventions'. The Ordo Iuris has also intervened before the European Committee of Social Rights and the European Court of Human Rights. We hope the Committee will find our intervention supportive. 

To the following comment the Ordo Iuris Institute for Legal Culture would like also to present the appeal of the 16079 Polish citizens together with the list of supporters.
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Introduction

The following position of the Ordo Iuris Institute for Legal Culture and 17 accompanying organizations
 was submitted in response to the invitation of the United Nations Human Rights Committee
 to submit remarks concerning the published draft of General Comment (hereinafter referred to as the “draft comment”) no. 36 to article 6 of the International Covenant on Civil and Political Rights of 1966 (hereinafter referred to as the “Covenant” or “ICCPR”)
. 
The present position concerns items 9 and 10 of the draft comment.
 The present analysis concerns the factual content of the presented interpretation of article 6 of the International Covenant on Civil and Political Rights 
 and procedural possibility of its adoption.
Key conclusions
1) As regards items 9-10 the draft comment does not constitute interpretation of article 6 of the ICCPR but an arbitrary attempt to introduce to the Covenant contents that were not covered by the intention of the States Parties, which, moreover, contradict international law being the object of mutual consensus. It is hard to perceive these elements of the draft comment in a manner other than as an attempt to impose ideological content on the international community which contravenes article 6 of the Covenant, i.e. abortion and euthanasia and promotion of contraception. 
2) UN Human Rights Committee does not have the competence to adopt such a comment since no provision of international law authorizes it to change or complement provisions of the Covenant through subjective rights unknown to international law and not constituting an object of international consensus, such as “the right to abortion” or “the right to dignified death” understood as “the right to euthanasia”.
3) The draft comment is internally incoherent, since on the one hand it imposes the broad interpretation of the right to life guaranteed in article 6 of the Covenant, and on the other hand it limits its application solely to people in post-natal stage of development as long as they are healthy.
4) The draft comment is at some points filled with the ideology of eugenics, according to which disability, impairment or terminal illness is a basis to deprive an innocent man of legal protection which is inherently connected with sanctioning actions aimed at killing him or her. At the same time the Covenant is an element of international legal order arising i.a. out of contradiction to eugenic practices (including regulations) of the early 20th century.
5) The draft creates an artificial connection between provisions of law protecting human life prior to parturition and threat to the life and health of pregnant women. This results in a totally unjustified pathologisation of a normal physiological condition of pregnancy. Contrary to available data, a groundless thesis is forcefully imposed stating that wider access to abortion would ensure a higher level of maternity care. Analysis of official WHO data shows that wider access to abortion in countries such as the United States, United Kingdom or France is correlated with a higher level of maternal mortality than in countries where the law provides a better protection of human life in the prenatal phase of development
. A similar correlation may also be observed in federal states where abortion regulations are varied. 
I. Particular concern: protection of the human life in its early stage
1) Rights of the child as applied to prenatal stage of its development in the UN Convention on the Rights of the Child
The preamble of the Convention on the Rights of the Child (CRC)
, which provides necessary interpretive context for this treaty
, explicitly recognizes that a “child, by reason of his physical and mental immaturity, need special safeguards and care, including appropriate legal protection, before as well as after birth.” This interpretative context requires that the definition of a “child” as provided in article 1 of the CRC must include children at the prenatal stage of their development. Those conclusions are particularly important in the context of the CRC Article 6 declares: “States Parties recognize that every child has the inherent right to life” and calls upon the States Parties to “ensure to the maximum extent possible the survival and development of the child.” 
2) Other corresponding provisions from regional human rights systems
Protection of the life of the unborn child is also envisaged in regional human rights treaties. The American Convention on Human Rights stipulates in Article 4 (1) “Every person has the right to have his life respected. This right shall be protected by law and, in general, from the moment of conception. No one shall be arbitrarily deprived of his life.” 
Article 2 of the European Convention for the Protection of Human Rights and Fundamental Freedoms states “Everyone’s right to life shall be protected by law”. 
Protection of the unborn child, irrespective of the stage of development (e.g. embryo, foetus), is also present in other European legal instruments such as the Convention on Human Rights and Biomedicine (“Oviedo Convention”) with its Additional Protocol on the Prohibition of Cloning Human Beings and the Additional Protocol on Biomedical Research.

II. Criticism concerning the draft comment
In item 9 of the draft comment a thesis was put forward that article 6 (right to life) and article 7 (prohibition of torture) of the Covenant result in specific obligations of the States Parties concerning ensuring pregnant women the access to abortion and promotion of contraceptives among young people. 
Firstly, it needs to be noted that item 9 is incoherent with item 3 of the draft comment, where, rightfully, it is noted that “all human beings, without distinction of any kind” enjoy the right to life. It means that parturition is not a premise for limiting the protection of human life. It should be emphasized that up until now the UN Human Rights Committee unanimously considered the right to life as the supreme right, not allowing for any exceptions
. Item 9 introduces exceptions from the right to life ensured in article 6 of the Covenant, recommending that unborn human beings be deprived of legal protection. 
Item 9 of the draft comment is based on a false premise that there is a connection between legal regulations protecting the life of unborn children and threats to the life and health of pregnant women. Medical knowledge does not give any basis for such statements. On the contrary, it is possible to speak of a positive correlation between availability of abortion and the level of maternal mortality. Therefore, higher level of protection of a child’s life correlates with lower risk for the life and health of mothers. 
One of such countries is Poland, where legal regulations are more favourable for unborn children than in many Western states. Research carried out by the University of Washington shows that Poland is among the countries with the lowest maternal mortality rates in the world and one of few that managed to achieve the 2015 Millennium Development Goals
. In turn according to the most recent UN data, Poland – ex aequo with Iceland, Greece and Finland – is among the very top countries in terms of maternal mortality, which in 2015 was on the level of only 3 per 100 000 births, which is at present the best result in the world 
. Poland achieved this result i.a. by limiting access to abortion. In comparison with 1990, when abortion in Poland was available on demand, maternal mortality dropped by 82.4 %. Currently, Poland’s maternal mortality level is many times lower than in countries providing broad access to abortion. Perinatal mortality in Poland is two times lower than in Germany (6/100 000) and in Canada (7/100 000), almost three times lower than in France (8/100 000), three times lower than in the United Kingdom and almost five times lower than in the US (14/100 000)
. 
From the legal standpoint it needs to be noted that remarks contained in item 9 of the draft comment do not have the character of interpretation of law but meet the criteria of creating new legislation and are an attempt to impose upon the states ideological postulates that were never able to win support of the majority of international community. No act of international law foresees the construct of “the right to abortion”. 
What is more, historical context of the work on the Covenant shows that contemporary attempts to derive the “right” to abortion from general principles of international law are deprived of rational foundations. In the 1960s, when most states protected life from the moment of conception, it was not possible to reach international consensus as to setting a “standard” in the form of broad access to abortion. 
The concern of States Parties about the life of unborn children is visible in the preparatory works on article 6 paragraph 5 of the Covenant prohibiting the use of death penalty in the case of pregnant women. What results from preparatory works is that “the principal reason for providing in paragraph 4 [currently article 6 paragraph 5] of the original text that the death sentence should not be carried out on pregnant women was to save the life of an innocent unborn”
. Similarly, UN Secretary General in his report from 1955 stated that the above “ was inspired by humanitarian considerations and by consideration for the interests of the unborn child”
. 
Currently, 60 states guarantee full legal protection of human life, retaining the possibility of saving the mother’s life. They do not foresee any exceptions from the protection. Only 72 out of 196 existing states allow abortion on demand (including “for social reasons”).
 
1) Remarks concerning abortion
In the case of abortion, the draft comment formulates in item 9 four expectations towards States Parties of the Covenant: 1) legalisation of abortion in the case of a threat to the life and health of the mother; 2) legalisation of abortion if the pregnancy is a result of rape or incest; 3) legalization of abortion when the foetus suffers from “fatal impairment”; 4) exclusion of criminal sanctions against physicians and mothers. 
a) Abortion in the case of a threat to the life or health of the mother
Article 6 of the Covenant does not oblige the States Parties to legalize abortion in the case of a threat to the life or health of the mother. As was stated above, there is no legal or scientific basis to question the subjectivity of an unborn human being, thus when interpreting article 6 of the Covenant equal treatment must be granted to the mother and the baby developing in her womb. 
If continuation of pregnancy or parturition are related to a specified risk to the health of the mother, collision of two legal interests occurs – the life of an unborn child and the health condition of the mother. In line with commonly binding principle of proportionality, in the case of a collision of two non-equivalent legal interests, the law first and foremost protects the higher good. As a consequence, it needs to be acknowledged that in the case of a conflict between the life of a child and the health of a mother, priority must be given to the life of a child, as life is a greater good than health. 
The situation is different if continuation of pregnancy or parturition are connected with a threat to the mother’s life – in such a case collision of two equivalent legal interests occurs. In such situations it is admissible to undertake medical steps to save the mother’s life also if it will have negative consequences for the life or health of the child. It must be underscored, however, that in the light of contemporary medical achievements, abortion is never necessary to save the mother’s life, which is emphasised by numerous experts in gynaecology and obstetrics from the whole world
. 
b) Abortion in the case of pregnancy being a result of rape or incest
Neither article 6, nor article 7 of the Covenant oblige the States Parties to legalize abortion in the case of pregnancy being a result of rape or incest. 
Such interpretation would contradict article 26 of the Covenant, which clearly prohibits discrimination for any reason and orders protection against discrimination i.a. on the ground of social origin. As a consequence, an unborn child cannot be deprived of legal protection because of kinship with a criminal committing rape or incest.
Implementation of the recommendations contained in the draft comment could constitute a - unique in today’s legal culture – case of a person being liable with own life for the actions of third parties. The right would be allowing for a situation in which negative consequences of criminal actions of a perpetrator would be borne by an innocent person – the child. The problem is insomuch serious as the responsibility takes the form of deprivation of life. Depriving those unborn children of life whose father (or parents) are suspected of committing a crime constitutes a return to criminal sanctions for the trespasses of another person, inadmissible in the contemporary legal system. Admissibility of this premise to waive the protection of life would be a glaring example of surrender of the state, who would not only fail to prevent a crime but would not be able to ensure complex support to the mother and the child, offering solely consent to and reimbursement for the killing of an innocent child. There is, furthermore, no doubt about the proportion between the freedom to decide about having children and the right to life. 
Giving birth to a child coming from rape or incest cannot be considered cruel, inhuman or degrading treatment in the understanding of the Covenant. Historical context of the works on the Covenant shows that the intention behind introducing article 7 of the Covenant was to vehemently reiterate the opposition against criminal practices of the Nazi totalitarian regime and confirmation of article 5 of the Declaration of Human Rights, which was not formally binding. 
c) Abortion in the case of fatal impairment of the child 
Article 6 of the Covenant does not oblige the States Parties to legalize abortion in the case of fatal impairment of the child. Such interpretation would contradict article 26 of the Covenant, which guarantees that all persons are equal before the law and obliges the States to provide
 them with equal legal protection, and article 10 of the Convention on the Rights of Persons with Disabilities, who grants the right to life to “every human being” and obliges the States Parties to 
take measures to ensure that persons with disabilities can effectively enjoy this right, on equal grounds with other people. 
Condoning the killing of children because of impairment would constitute a grave violation of the principle of equality before the law and a glaring example of discrimination because of disability 
What is more, killing an unborn child in certain abortive procedures (such as dilatation and evacuation), including fragmentation and crushing the body parts of an unborn child, has the characteristics of cruel treatment prohibited by article 7 of the Covenant, in particular since after 20th week of prenatal development the child is for certain able to feel pain.

d) Exclusion of criminal sanctions for physicians and mothers for killing a child
Furthermore, article 6 of the Covenant also provides for the obligation to exclude criminal liability of physicians and the mother for killing an unborn child. Quite on the contrary, the obligation to protect human life stemming from this provision results in the necessity to adopt provisions of criminal law penalizing attempts at the child’s life.
Similar interpretation was adopted by the majority of UN member states. In the current legal landscape, 123 states worldwide foresee criminal sanctions for physicians and mothers for violating national abortion laws
. 
2) Remarks concerning sexual education
Moreover, item 9 of the draft comment contains a postulate to ensure access for men and women, and, in particular, adolescents, to education about available “reproductive options” and contraceptive methods. Also in this case, it is difficult to speak of a connection between the right to life of every human being and the level knowledge about contraception. 
It should be emphasised that the Programme of Action of the International Conference on Population and Development in Cairo clearly states that abortion cannot in any case be perceived as a method to plan a family.
 
3) Remarks concerning euthanasia
Item 10 of the draft comment suggests in a convoluted manner the legalisation of euthanasia by allowing doctors the “termination of life of catastrophically afflicted adults”, who “experience severe physical or mental pain and suffering and wish to die with dignity”. This postulate was formulated in an alternative manner – in the draft comment it is stated that the states “may allow” or “should not prevent” the aforementioned practices of doctors. 
First and foremost, attention must be once again be drawn to the lack of any connection between article 6 of the Covenant and the presented postulate. It cannot be stated that the obligation to de-penalize or in any other manner tolerate purposeful actions aimed at depriving another human being of life results from the right to protection of human life. Therefore, assisted suicide practiced in some countries cannot be considered an object of rights protected by article 6 of the Covenant. No international agreement protecting human rights guarantees such a right.
Secondly, the right to life is unalienable, as results from the ICCPR preamble, according to which inalienable rights of all of the human family are the foundation of freedom, justice and peace in the world. Pain of terminally ill or mortally wounded people does not constitute a basis for establishing regulations allowing doctor’s assistance in a suicide, but should mobilize the state and society to ensure them the necessary support. In no circumstances can the patient waive his or her right to life. 
Thirdly, provisions condoning assisted suicide are a breach in the legal protection of human life and are thus obvious cases of violation, and not implementation, of article 6 of the Covenant. Furthermore, such provisions are in deep contradiction to the oath taken by physician all over the world to serve the lives and health of patients, rooted in the Hippocratic oath, according to which doctors swore not to “administer a poison to anybody when asked to do so, nor (…) suggest such a course”.
Fourthly, independent of the above arguments, it needs to be noted that many facts observed in the states that legalised euthanasia or assisted suicide point to high risk of their abuse in the case of elderly and seriously ill people whose limited autonomy makes defence against such abuse impossible. 
III. Mandate of the UN Human Rights Committee
Postulates formulated in items 9 and 10 of the draft comment go beyond the competences of the UN Human Rights Committee, whose task is to monitor the fulfilment of international obligations resulting from the Covenant, and not to formulate new obligations. One of the instruments for performing this task are the comments to individual provisions of the Covenant, which, however, should solely constitute interpretation of the law by means of commonly acknowledged methods of interpretation of law. The UN Human Rights Committee does not have the competences to change the provisions of the Covenant, nor to create precedence aimed at complementing international law. 
UN Human Rights Committee avails of competences solely within the scope decided upon by the UN General Assembly and within the limits set in the very ICCPR. The scope of rights specified in the ICCPR, which was negotiated, drafted, signed and ratified by sovereign States Parties cannot be modified or exceeded by the UN Human Rights Committee only based on the will of its members. 
In this context it needs to be emphasised that in no act of commonly binding law did the international community authorize the UN Human Rights Committee to create new rights such as “the right to abortion” or the “right to dignified death”.
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� Hereinafter as “UN Human Rights Committee”.


� General Comment No. 36 to article 6 of the International Covenant on Civil and Political Rights adopted during the first reading at the 120th session of the UN Human Rights Committee, available at � HYPERLINK "http://www.ohchr.org/Documents/HRBodies/CCPR/GCArticle6/GCArticle6_EN.pdf" �http://www.ohchr.org/Documents/HRBodies/CCPR/GCArticle6/GCArticle6_EN.pdf� [last accessed: 28 September 2017]; hereinafter as the Comment.


� At the same time, it is a continuation and complementation of the earlier position submitted by the Ordo Iuris Institute for Legal Culture of June 2015, available at � HYPERLINK "http://www.ohchr.org/Documents/HRBodies/CCPR/Discussion/2015/OrdoIurisInstitute.pdf" �http://www.ohchr.org/Documents/HRBodies/CCPR/Discussion/2015/OrdoIurisInstitute.pdf� [last accessed: 28 September 2017].


� UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966, United Nations, Treaty Series, vol. 999, p. 171.





� See Trends in maternal mortality: 1990 to 2015 Estimates by WHO, UNICEF, UNFPA, World Bank Group and the United Nations Population Division, World Health Organization 2015, � HYPERLINK "http://apps.who.int/iris/bitstream/10665/194254/1/9789241565141_eng.pdf" �http://apps.who.int/iris/bitstream/10665/194254/1/9789241565141_eng.pdf�, [last accessed: 28 September 2017]. 





� UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United Nations, Treaty Series, vol. 1577, p. 3.


� According to article 31 (2) of the Vienna Convention on the Law of Treaties (United Nations, Treaty Series, vol. 1155, p. 331, [hereinafter: the VCLT]. 


� Article 1 of that Convention (adopted by the Council of Europe, 4 April 1997) emphasizes the need to “protect the dignity and identity of all human beings”. The scope of the “human being” as an undefined and broad term could thus be applied to the embryo and prenatal life. 





� See General Comment of the UN Human Rights Committee No. 6 of 30 April 1982. 


� See N. J. Kassebaum et al., Global, regional, and national levels and causes of maternal mortality during 1990–2013: a systematic analysis for the Global Burden of Disease Study 2013, [w:] „The Lancet” - vol. 384 September 13, 2014, p. 998, � HYPERLINK "http://www.thelancet.com/pdfs/journals/lancet/PIIS0140-6736(14)60696-6.pdf" �http://www.thelancet.com/pdfs/journals/lancet/PIIS0140-6736(14)60696-6.pdf� [last accessed: 28 September 2017] .


� See Trends in maternal mortality: 1990 to 2015 Estimates by WHO, UNICEF, UNFPA, World Bank Group and the United Nations Population Division, World Health Organization 2015, pp. 70-77. 





� See � HYPERLINK "https://data.worldbank.org/indicator/SH.STA.MMRT" �https://data.worldbank.org/indicator/SH.STA.MMRT� [last accessed: 28 September 2017]. 


� See A/3764 § 18. Report of the Third Committee to the 12th Session of the General Assembly, 5 December 1957.


� See A/2929, Chapter VI, §10, Report of the Secretary-General to the 10th Session of the General Assembly, 1 July 1955. 


� See � HYPERLINK "http://www.ordoiuris.pl/sites/default/files/pliki/OI%20broszura%20Stop%20aborcji_final_rozkladowki.pdf" �http://www.ordoiuris.pl/sites/default/files/pliki/OI%20broszura%20Stop%20aborcji_final_rozkladowki.pdf� and http://www.ordoiuris.pl/ochrona-zycia/pelna-ochrona-prawna-dziecka-poczetego-aspekt-prawnokarny [last accessed: 28 September 2017].





� See Dublin Declaration on Maternal Healthcare from 201, � HYPERLINK "https://www.dublindeclaration.com" �https://www.dublindeclaration.com� [last accessed: 28 September 2017], where according to over 1000 obstetricians, gynecologists, medical specialists, nurses and midwives, neonatologists and students of medicine who signed the above declaration, abortion is not necessary from the medical standpoint in order to save the mother’s life and should not be taken into consideration as a curative procedure. 





� See e.g. The Dilatation and Evacuation (D&E) Abortion Procedure http://www.priestsforlife.org/resources/medical/demore.htm [last accessed: 28 September 2017].


� See � HYPERLINK "http://www.ordoiuris.pl/ochrona-zycia/pelna-ochrona-prawna-dziecka-poczetego-aspekt-prawnokarny" �http://www.ordoiuris.pl/ochrona-zycia/pelna-ochrona-prawna-dziecka-poczetego-aspekt-prawnokarny� [last accessed: 28 September 2017].








� See UN Population Fund, Programme of Action adopted at the International Conference on Population and Development, Cairo 1994, U.N. Doc. A/CONF.171/13/Rev.1, U.N. Sales No. 95.XIII.I8 (1995), para. 8.25. 
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