Society for the Protection of Unborn Children

Response to Draft General Comment 36 on Article 6 of the ICCPR
The Society for the Protection of Unborn Children made written and oral submissions to the CCPR Committee in 2015 pointing out that the International Covenant on Civil and Political Rights (ICCPR) upholds the right to life of all human beings. 

We now wish to express our grave concern that draft General Comment No. 36 on article 6 of the Covenant wrongfully excludes the right to life of the most vulnerable human beings, unborn babies and in addition attempts to codify rights that do not exist in the Covenant or in any internationally agreed treaty.

General
The guiding principles of the Charter of the United Nations, the Universal Declaration of Human Rights, the International Covenant for Civil and Political Rights and other UN Treaty Documents affirm that:

· The right to life, the inherent dignity, worth and equal and inalienable rights of all members of the human family must be protected in law
 
 

· No one is to have his or her rights and freedoms, as set forth in those treaties, curtailed for any reason

· Everyone has the right to recognition everywhere as a person before the law

· Everyone has the right to equality before the law and is entitled without any discrimination to equal protection before the law

· “The child, by reason of his physical and mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well as after birth”
  
· “the need for such special safeguards has been stated in the Geneva Declaration of the Rights of the Child of 1924, and recognized 
in the Universal Declaration of Human Rights and in the statutes of specialized agencies and international organizations concerned with the welfare of children.”

Therefore, every child, before as well as after birth:

· has the inherent right to life;
 

· has the right to be free from all forms of discrimination;

· has the right not to be subjected to torture or other cruel, inhuman or degrading treatment or punishment;

General Comment No. 36

In paragraph 2 of the draft the Committee acknowledges that the Covenant protects the life of all human beings and is the supreme right from which there is no derogation, but appears to qualify this by adding “and whose content can be informed and infused by other human rights”.

Similarly, in Paragraph 3, the Committee, in addition to accepting that the right to life should not be interpreted narrowly, qualifies this by adding the words “as well as to enjoy a life with dignity” at the end of the second sentence. These qualifications appear to have been inserted to allow for reinterpretation of the text of the Covenant to deliberately exclude the rights of unborn babies and we consequently request deletion of both references.

Paragraph 9 of the draft is wholly unacceptable in that it limits the right to life to the mother, to the exclusion of her unborn baby, and should be deleted. Paragraph 9 in its current form interprets the right to life to mean that lack of enjoyment of a so-called “right to abortion” is a violation of the right to life “with dignity.” It effectively requires Member States to make provision for legal access to abortion in any case in which the pregnant mother’s life or health is in danger, as well as in cases of rape, incest, fatal fetal impairment, and certain other cases. On top of this, however, the draft paragraph stipulates that, “States parties may not regulate pregnancy or abortion in a manner that runs contrary to their duty to ensure that women do not have to undertake unsafe abortions.” It also states that “the duty to protect the lives of women against the health risks associated with unsafe abortions requires States parties to ensure access for women and men, and, in particular, adolescents, to information and education about reproductive options, and to a wide range of contraceptive methods.” 

The implications of paragraph 9 are far reaching and it implies that National laws which protect unborn life and reject abortion are in violation of a woman’s right to life. It also implies that laws limiting sexual relations only to within lawful marriage should be abolished. 

The Committee is well aware that these positions are not expressed by the Covenant and cannot be implied from the ordinary meaning of the text. The Vienna Convention on the Law of Treaties (VCLT) which sets out interpretive norms for all treaties says in Article 31: "A treaty shall be interpreted in good faith in accordance with the ordinary meaning (emphasis added) to be given to the terms of the treaty in their context and in light of its object and purpose."
 
In other words, attention must be paid to the actual text of the treaty and, as an aid to interpretation, to its surrounding context. The VCLT is clear that the authority of a treaty stems from obtaining the consent of the states, or the States Parties over which it will be binding. 

It is truly reprehensible that the only reference to the unborn in paragraph 9 refers to abortion of a baby with a life limiting condition. In practice, the screening of unborn babies with the intent of aborting those with disabilities meets the UN’s own definition of acts of genocide which includes “imposing measures intended to prevent births within the group” in this case, the group in question is people with disabilities. 
Paragraph 42 of the draft General Comment No. 36 reminds all States parties who are also parties to the Convention on Genocide  of their obligations to prevent and punish such a crime. 
, 
 

At the same time the Genocide Convention was being drafted, the World Medical Association (WMA) adopted the Declaration of Geneva in September 1948. This bound doctors to “maintain the utmost respect for human life from the time of conception, even under threat,” and not to use their medical knowledge “contrary to the laws of humanity”.
 One year later the WMA adopted the International Code of Medical Ethics.
 Each one of these agreements was a direct response to the human rights abuses perpetrated with the assistance of the German medical profession. These abuses included the euthanasia of disabled children and abortions.

The record of the Nuremberg Tribunal shows that abortion was recognised as a crime against humanity, not just when the procedure was carried out for eugenic reasons or under compulsion. The decriminalisation of abortion itself was considered an “inhumane act” and “an act of extermination”. James McHaney, the prosecutor in the RuSHA/Greifelt case told the Court:
· “Abortions were prohibited in Germany under Article 218 of the German Penal Code. (NO-5130, Pros. Ex. 466.) After the Nazis came to power this law was enforced with great severity. Abortions were also prohibited under the Polish Penal Code (Document NO-3089 (b), Prosecution Exhibit 468), and under the Soviet Penal Code. But protection of the law was denied to the unborn children of the Russian and Polish women in Nazi Germany. Abortions were encouraged and even forced on these women.

A directive decriminalising abortion in Poland and the occupied Eastern Territories presented in evidence in the Greifelt case stated:

· “Abortion must not be punishable in the remaining territories...Institutes and persons who make a business of performing abortions should not be prosecuted by the police.”
 

The significance of this is that the Nuremberg principles and judgments were a direct influence on the drafting of the ICCPR and the other major human rights instruments.
  That it was intended that children before birth were to benefit from the protection provided by these agreements is a matter of historical fact. 
A false impression has been promoted in the document that an international consensus exists which recognises access to abortion as a human right. No such right has been recognised in any human rights treaty and any attempt to do so is ultra vires. The right to life of all members of the human family, regardless of birth or any other status is a founding principle of the UN. 

The rights of the child, before as well as after, birth are protected by numerous treaties, including the Universal Declaration on Human Rights, the ICCPR and the Convention on the Rights of the Child. The latter commits States to ensure appropriate pre-natal and post-natal health care for mothers.  This commitment is to protect the interests of children and recognizes the pre-natal child as an independent right-holder, separate from his or her mother.

The question of whether the Universal Declaration of Human Rights, in its preamble which states, “Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world” includes unborn babies was addressed in, a contemporaneous document, the 1959 Declaration on the Rights of the Child. The 1959 Declaration on the Rights of the Child in the 3rd and 4th preambular paragraphs sets out the parameters, quoting the UN Charter, the Universal Declaration and the 1924 Declaration of Geneva, as follows:
· WHEREAS the child, by reason of his physical and mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well as after birth,

· WHEREAS the need for such special safeguards has been stated in the Geneva Declaration of the Rights of the Child of 1924, and recognized in the Universal Declaration of Human Rights and in the statutes of specialized agencies and international organizations concerned with the welfare of children.
· Paragraph 9 is also being used as a vehicle to insist that all Member States should in the future teach children the highly controversial Comprehensive Sexuality Education despite the fact that there is no reference to it in the ICCPR and that there is no international agreement on this highly contentious issue.

Assisted Suicide Paragraph 10
The ICCPR does not recognize a “right to die”. Article 6.1 of the ICCPR states that, “Every human being has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of his life.” Courts, including the European Court of Human Rights, have found that the right to life “cannot, without a distortion of language, be interpreted as conferring the diametrically opposite right, namely a so called right to die.

No international instruments recognize a “right to die”, rather:

· Article 6.1 of the Convention on the Rights of the Child states that, “every child has the inherent right to life,” and makes no mention of a right to death.

· Article 10 of the Convention on the Rights of Persons with Disabilities safeguards against, rather than recognizes, a right to death by stating, “States Parties reaffirm that every human being has the inherent right to life and shall take all necessary measures to ensure its effective enjoyment by persons with disabilities on an equal basis with others.”

Many instruments of international law implicitly reject a “right to die” by including strong protections for the sick, disabled, and elderly.
· Article 11.1(e) of the Convention on the Elimination of All Forms of Discrimination Against Women provides for the equal right of women to social security in old age and in sickness.

· Articles 25(b) and 28.2(b) of the Convention on the Rights of Persons with Disabilities calls on States Parties to “provide those health services needed by persons with disabilities…” and “to ensure access by persons with disabilities, in particular women and girls with disabilities and older persons with disabilities, to social protection programmes and poverty reduction programmes.” 

· Article 25.f of the Convention on the Rights of Persons with Disabilities also calls on States to ‘Prevent discriminatory denial of health care or health services or food and fluids on the basis of disability’.

The third sentence of paragraph 10 of draft General Comment 36 should be deleted. 

Physician-assisted suicide is neither a therapy nor a solution to difficult questions which may arise at the end of life and can never be accepted. The practice of physician-assisted suicide not only undermines trust in that relationship but also fundamentally alters the medical profession’s role in society.

Paragraphs 27 and 64

In Article 2.1, the Covenant sets out the key list of groups accepted during negotiations by Member States and this list should be strictly adhered to.

The inclusion of additional categories in paragraph 27 and 64 of draft General Comment 36 is, arbitrary and, therefore, unacceptable:
2.1. Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.
Capital Punishment and the rights of unborn children
That international law does envisage human rights protection for the unborn can be seen in the provision dealing with capital punishment in the International Covenant on Civil and Political Rights 1966: “Sentence of death shall not be imposed for crimes committed by persons below eighteen years of age and shall not be carried out on pregnant women.”
 In this provision, a state may execute a woman only when she is not pregnant. The innocent are not to die along with the guilty.
 Indeed the travaux préparatoires of the International Covenant on Civil and Political Rights 1966 makes this abundantly clear: The principal reason for providing in paragraph 4 [now Article 6(5)] of the original text that the death sentence should not be carried out on pregnant women was to save the life of an innocent unborn child.
 Here is an explicit recognition in international law that the human rights enjoyed by all other members of the human family are also to be enjoyed by the unborn. This fundamentally humane principle was reflected in the common law in England and Australia when each country had the death penalty.
 
Abortion advocates, however, have asserted that when Article 1 of the Universal Declaration of Human Rights 1948 says that “all human beings are born free and equal in dignity and rights” this means that “persons are recognized in international law, as human beings having been born.”
 This deduction is without merit in the light of the detailed arguments we have already adduced. It cannot, in good faith, reasonably be deduced from Article 1, read in the context of the whole of the document, and in the light of the Covenants which have further specified human rights, that unborn human beings are not persons with rights. The natural meaning of the text, in the light of the other references in the relevant provisions of international law, is that human beings without distinction are born free and equal in dignity and rights because as members of the human family they have had that status from the beginning, that is, these qualities are innate or inborn. The interpretation offered by abortion advocates is about as helpful as deducing, from a statement that a baby is born human, that it was not human before birth. Evidence from genetics, embryology, foetal surgery and perinatal medicine has established the humanity of the child before birth as a scientific fact. It is this fact and not philosophical speculations on the qualities of personhood which, we suggest, is the decisive issue. 
The Covenant prohibits discrimination based on birth or other status, which includes discrimination based on gestational age. Article 26 of the Covenant is intended to prevent all forms of discrimination against any human, without distinction of any kind, including distinction such as “birth or other status.” Article 24 states that every child is deserving of protection. Accordingly, it would be fundamentally inconsistent for this provision to grant dramatically different protections a single day or a week before the actual birth of the child, given the unbroken cycle of development that takes place.

On 21 May, 1946, the Nuclear Committee, which had been set up to organise the Commission on Human Rights, asked the Economic and Social Council “to instruct the Secretariat in its collection of data for the work of the Commission to include information on the Nuremberg and Tokyo trials which might be important in the field of human rights” (E/38/Rev.1/p6). The report prepared by the Secretariat detailed many of the crimes later prosecuted by the Nuremberg Tribunal and referred to “the policy which was in existence in Germany by the summer of 1940, under which all aged, insane, and incurable people, ‘useless bread eaters,’ were transferred to special institutions where they were killed” (W20/p53).

The events recorded in the report had a direct impact on the drafting of Article 3 of the UDHR and led the Chilean delegation to propose an amendment explicitly stating that “unborn children, incurable, mentally defectives and lunatics shall have the right to life” (21/Annex F). While this wording was not adopted, the records of the drafting committees show that protection for these and other vulnerable groups remained implicit within the UDHR and therefore in the ICCPR as well.
Denying the right to life of the unborn often constitutes torture and thus violates Article 7 of the Covenant. Abortion which is the method by which The right to life of the unborn is most often violated, constitutes a violation of article 7 of the Covenant in that it amounts to a cruel, tortuous and inhuman practice.

Conclusion

The Bill of Rights, that is the Universal Declaration of Human Rights, the International Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and Political Rights, sets out the fundamental civil, political and human rights shared by all members of the human family. These treaties were negotiated and agreed by the Member States of the United Nations in the aftermath of World War II and the unprecedented denial of fundamental rights to millions of people. None of these agreements was entered into lightly. Instead, they were the result of painstaking negotiation and represent the commitment of contracting States to ensure that the systematic denial of fundamental rights should never happen again.

Tragically, unless it is substantially rewritten, Draft General Comment 36 will deny fundamental human rights to unborn members of the human family and will endanger the lives of other vulnerable groups, in particular, the infirm, the disabled and those approaching the end of their lives.

The VCLT clearly states "A treaty shall be interpreted in good faith in accordance with the ordinary meaning (emphasis added) to be given to the terms of the treaty in their context and in light of its object and purpose”. Fundamental human rights are non-derogable and consequently, Article 6 of the ICCPR must be understood in the context of the ordinary meaning of its agreed text. It cannot be changed, reinterpreted or attenuated. And no person, no State, nor any group, not even the Human Rights Committee, has the legitimate authority “to engage in any activity or to perform any act aimed at the destruction of any of the[se] rights and freedoms”.

Draft General Comment 36 is unacceptable in its present form and we call upon the HRC to remain faithful to the object and purpose of the ICCPR by reaffirming the right to life of all members of the human family without exception.
Patrick Buckley

5 October 2017
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