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The International Disability Alliance (IDA) is the network of global and regional organisations of persons with disabilities (DPOs) currently comprising eight global and four regional DPOs. With member organisations around the world, IDA represents the over one billion people worldwide living with a disability, the world’s largest – and most frequently overlooked – minority group. IDA’s mission is to promote the effective implementation of the UN Convention on the Rights of Persons with Disabilities, as well as compliance with the CRPD within the whole UN system, including in the work of the treaty bodies.

IDA welcomes the initiative of the Committee on the Elimination of Discrimination against Women (hereinafter “CEDAW Committee”) to hold a Day of General Discussion on access to justice in the lead up to the adoption of a General Recommendation. 

Access to justice is a right in and of itself and also acts as guarantor of all rights, and as such it reflects the universality, interdependence and indivisibility of human rights.  Access to justice has historically been a challenge for persons with disabilities.  The act of lodging a complaint, seeking police assistance, engaging a lawyer, obtaining legal aid, testifying in court, participating in court proceedings or in investigations, among others, has, in most jurisdictions, been overwhelmingly frustrated by inaccessible mechanisms and procedures, lack of awareness and training of actors in the justice system, a lack of information, and general disability-based discrimination exercised in the law, policy and practice pertaining to the administration of justice. “This is the reality of the justice system for persons with disabilities… sometimes the justice system remedies inequality and discrimination, and sometimes it is the justice system itself that perpetuates that very inequality and discrimination.”
  Without access to remedies for violations, rights are rendered meaningless and persons with disabilities continue to occupy a marginalised position in society, excluded from invoking and exercising their human rights on an equal basis with others.  

Women and girls with disabilities experience multiple forms of discrimination which create further barriers to the guarantee of their rights and redress for rights violations.  Due to the intersections of discrimination on the basis of gender and disability, women and girls with disabilities are at a higher risk of gender based violence, sexual abuse, neglect, maltreatment, harassment and exploitation. They suffer violence in the home, institutions and the community, perpetrated by family, caregivers, healthcare or school personnel, and strangers, including rape (also marital rape), forced marriage, forced abortion, forced contraception, forced sterilisation, female genital mutilation (FGM) and other harmful practices in peacetime, conflict and post conflict contexts.  It has been documented that women and girls with disabilities are rendered more vulnerable to these practices: almost 80 percent of women with disabilities are victims of violence and they are four times more likely than other women to suffer sexual violence.
  

Despite the grave nature of these violations, access to justice remains out of reach for many women and girls with disabilities.  First, the law itself may deny judicial mechanisms from treating the complaints of women with disabilities if they have been deprived of their legal capacity by being placed under a substituted decision-making regime such as guardianship.  While such practices violate Article 15 of CEDAW, Article 12 of the Convention on the Rights of Persons with Disabilities (CRPD) and Article 16 of the International Covenant on Civil and Political Rights (ICCPR), in many jurisdictions, women with disabilities under guardianship continue to be denied their legal personhood.  In effect, they are refused the right to take legal action without their guardian, meaning that if they have been subjected to violence or abuse by a private individual or a public institution, they are not permitted to lodge a complaint without their guardian.  In cases where the guardian is the perpetrator, the arrangement clearly poses a conflict of interest in which the legally incapacitated individual is placed in a very vulnerable position and victimised on multiple accounts.  

Regardless of one’s legal capacity status, women and girls with disabilities are frequently denied access to justice because they are not considered as credible or competent witnesses, and their complaints are not taken seriously if they are reported to the authorities.
  The police, judges and other justice delivery actors may discount their testimony on the basis of stereotypes- in sexual assault cases, the general failure of society to see women with disabilities as sexual beings may result in judges and juries discounting the testimony of witnesses, while on the other hand, complaints may be disregarded because of views and beliefs about some women with disabilities as hypersexual and lacking self-control.
  Disability-specific stereotypes also exist: women with psychosocial disabilities may be discredited due to their mental health history; women with intellectual disabilities may be questioned on their ability to tell the truth; and women with visual and hearing disabilities, including women and girls who are deafblind, may be considered unreliable due to the fact that they cannot recount what was literally seen or heard.  
Testimonies and participation in court proceedings are also often excluded on account of communication barriers and the lack of accessibility and accommodations. For example, after five years of prosecutorial investigations and trial mostly without sign language interpretation, a Filipino court acquitted a man accused of raping a deaf girl.
  In the Philippines, Supreme Court policy provides sign language interpreting only if a deaf person needs to be understood:
 of 213 cases involving deaf parties, only 24% were appointed sign language interpreters; of 63 cases with unschooled deaf parties requiring deaf relay interpreting, only 25% were appointed interpreters; in 16 cases of gender-based violence filed by unschooled deaf complainants requiring deaf relay interpreting, only 13% were appointed interpreters.
  Furthermore, information on legal rights and legal aid may not be available in Braille, plain language and other alternative formats.  A recent study concluded that the access to rights and justice across Europe by people with intellectual disabilities is by no means guaranteed.
  It identified the lack of support and special measures available within the justice system to facilitate access for persons with intellectual disabilities, including accessibility of procedures and information.
  Physical accessibility of police stations and courthouses is also an obstacle, whilst women and girls living in private or public institutions are denied access to lodge complaints by their physical confinement, or for fear of retribution.  The lack of victim support services or access to accessible assistance and shelters also play a role in non-reporting of violence by women and girls with disabilities.  

On account of these multiple attitudinal, physical, communicational, procedural and substantive barriers rooted in gender and disability discrimination, women with disabilities report negative experiences when trying to secure assistance from law enforcement officials and the justice system,
 and many are discouraged from coming forward again and seeking help when their first complaints were dismissed.
  By their exclusion, the rights violations remain unexposed and unremedied and as a result there is a stark lack of data on the situation of access to justice for women and girls with disabilities.  This invisibility maintains their vulnerability as their needs remain unaddressed and they are unable to participate in initiatives and strategies concerning reform of the justice system which impact upon them.  The result is the sustained victimisation of women and girls with disabilities and the continued impunity of perpetrators which act to perpetuate and legitimise cycles of violence and rights violations.
With the entry into force of the CRPD came the important paradigm shift from the medical model of disability, viewing persons with disabilities as objects of treatment or passive recipients of aid, to persons with disabilities emerging as subjects of their own rights and active participants and contributors to society.  Several rights of the CRPD uphold the rights of women and girls with disabilities in their access to justice: 
· Article 5 – Equality and non-discrimination

All persons are equal before and under the law and entitled without any discrimination to the equal protection and equal benefit of the law. In particular, States Parties shall prohibit all discrimination on the basis of disability and guarantee to persons with disabilities equal and effective legal protection against discrimination on all grounds, and in order to promote equality and eliminate discrimination, States Parties shall take all appropriate steps to ensure that reasonable accommodation
 is provided.

· Article 6 – Women with disabilities

Recognising the multiple discrimination to which women and girls with disabilities are subjected, this provision guarantees that measures are to be taken to guarantee their full and equal enjoyment of all human rights and fundamental freedoms including their access to justice. 

· Article 7 – Children with disabilities

Children with disabilities have the right to express their views freely on all matters affecting them, with their views being given due weight in accordance with their age and maturity, on an equal basis with other children, and to be provided with disability and age-appropriate assistance to realise this right.  Children with disabilities, including girls with disabilities, must have the same rights to participate in the administration of justice and to benefit from support and accommodations to express their views in giving evidence.
· Article 13 – Access to justice

This provision ensures that women with disabilities have effective access to justice on an equal basis with others, to have access to remedies and bring the perpetrators to justice.  In particular, women and girls with disabilities should be provided procedural and age appropriate accommodations to ensure their effective role as direct and indirect participants, including as witnesses, in all legal proceedings, including at investigative and other preliminary stages.  To ensure their access to justice, appropriate training should be promoted for those working in the field of the administration of justice.

Some good examples of this provision in practice are:

- ZH v Hungary

The concept of reasonable accommodation of the CRPD in the context of the administration of justice was recently explicitly recognised by the European Court of Human Rights in ZH v Hungary,
 in which the Court found a violation of the procedural right to liberty for the State’s failure to take reasonable steps to accommodate the applicant’s communication needs (the applicant was deaf and had an intellectual disability yet was not provided with appropriate interpretation when he was interrogated). While this case concerns a man, the Court’s judgment in recognition of reasonable accommodation for persons with disabilities and in reference to the CRPD is a positive development in ensuring access to justice which  equally advances the rights of women with disabilities.
- R v DAI

In this majority decision, the Supreme Court of Canada ruled that people with intellectual disabilities can testify in criminal cases on a promise to tell the truth; in the past, persons with intellectual disabilities were excluded from testifying if they could not explain the meaning of concepts like promise, truth and falsehood.  No other category of witness is required to meet this test. DAI involved a woman with intellectual disabilities who was denied the opportunity to give evidence in a case in which her stepfather was charged with sexual assault.  The ruling acknowledges the evils of sexual assault, and the vulnerability to assault that people with intellectual disabilities face. The Court makes it clear that in the original trial the lower court erred in its interpretation that section 16 of the Canada Evidence Act requires a person to demonstrate an understanding of the meaning of a promise to tell the truth. The Supreme Court states that a correct reading of section 16 is that a witness can testify if she can communicate the evidence and can promise to tell the truth, and that the additional barrier of requiring a witness to explain in abstract terms the meaning of promise, truth or lies should not be part of the test of witness competency.  The Court also affirms the duty to accommodate the witness in the types and ways of questioning, that the primary source of evidence for the witness's competence should be the witness herself, that those who are most familiar with the witness and her everyday situation should be relied on for evidence of her development and that if an expert is needed, preference should always be given to experts who have personal and regular contact with the witness.
- Investigation and Testimony Procedural Act (Accommodations for Persons with Mental or Intellectual Disabilities), Israel
 
This law, enacted by the Israeli Parliament in 2005, requires accommodations for persons with disabilities in the justice system, applies to police questioning and interrogation and court testimony of persons with intellectual disabilities, if they are victims of a severe crime, witness such a crime or are suspected of committing one.  The law aims to provide the enforcement and criminal justice system with the necessary tools to achieve its objective of administering justice and ascertaining the truth.  Adaptations provided for under the law include:
•  Questioning performed by a professional (psychologist, social worker, special education professional) specially trained in how to communicate with persons with disabilities

• Utilisation of special devices and alternative and augmentative communication, such as pictures and communication boards to enable a person to communicate effectively
•  Giving testimony behind closed doors, in the judge's chambers and without official attire
The law was accompanied by training workshops run by NGOs for the police, state prosecutors, legal aid attorneys, judges and organisations assisting victims of crime, and awareness-raising and training on the necessity to adapt investigative and judicial proceedings.

· Article 12 – Equal recognition before the law

Article 12 reflects the paradigm shift of the CRPD which recognises that persons with disabilities enjoy legal capacity in all aspects of life on an equal basis with others.   Whereas persons with disabilities under guardianship, including women, have been prevented from accessing justice due to them not having legal capacity, Article 12 prohibits the deprivation of an individual’s capacity to exercise their rights and obliges the State to make available support, where it may be required, for decision making and exercise of rights in accordance with an individual’s wills and preferences.  This provision guarantees that regardless of one’s legal status and disability, they have the right to make their own decisions and to exercise their rights including taking legal action before a court whether it is to complain, testify, seek a remedy etc.  

The Rules of Procedure of the CRPD Committee make it explicit that with respect to the admissibility of an individual communication under the Optional Protocol to the CRPD, that the CRPD Committee shall apply the criteria set forth in Article 12 of the CRPD recognising the legal capacity of the author or victim before the Committee, regardless of whether this capacity is recognised in the State party against which the communication is directed,
 thereby ensuring that the individual’s access to justice is guaranteed at the international level.   

· Article 16 – Freedom from violence, exploitation and abuse

This provision requires States Parties to take all appropriate legislative, administrative, social, education and other measures to protect persons with disabilities, both within and outside the home and institutions, from all forms of exploitation, violence and abuse, including their gender-based aspects.  This includes all non-consensual acts including sexual violence, forced marriage, forced sterilisation, forced abortion, FGM etc, both perpetrated by private and public actors.   Furthermore, this provision requires States to put in place effective legislation and policies, including women- and child-focused legislation and policies, to ensure that instances of exploitation, violence and abuse against persons with disabilities are identified, investigated and, where appropriate, prosecuted.
· Article 9 – Accessibility

This provision provides for the elimination of barriers of accessibility in the physical environment, and accessibility of information, communications and other services including in access to justice.  Article 9 reinforces the independence and participation of persons with disabilities by ensuring that information and services are made available in alternative formats for accessible proceedings and the provision of accommodations to ensure participation in all legal proceedings, including prosecutorial investigations, on an equal basis with others.  Hence, for information to be available in different formats which respond to the needs of persons with disabilities, for example information in Braille or easy to read formats, availability of sign language interpretation, and by providing appropriate training for justice delivery actors on the rights of persons with disabilities to foster respect for and understanding of their support needs for their meaningful participation in accessing justice.

· Article 4(3)- Consultation and involvement of women with disabilities

In the development and implementation of legislation and policies to implement the present Convention, and in other decision-making processes concerning issues relating to women with disabilities, States Parties shall closely consult with and actively involve women and girls with disabilities through their representative organisations. This includes consultation and involvement of women and girls with disabilities with respect to all facets of the administration of and the access to justice to make it effective and meaningful for all individuals.

· Article 31 – Statistics and data collection

Under this provision States Parties are obliged to collect appropriate information, including statistical and research data, to enable them to formulate and implement policies to give effect to the rights of persons with disabilities. This includes an obligation to collect data which is disaggregated by sex, age, type of disability, geographical region. For example, data gathered on access to justice should distinctly address information relating to the participation of women and girls with disabilities in legal proceedings as complainants, witnesses, respondents; the area of civil or criminal action and whether and what form of discrimination has been exercised; if a criminal matter a determination of whether it is gender-based act such as gender-based violence, etc.  The collection of such data  should be used to help the State in better formulating its laws and practices to ensure access to justice to all women and girls and  to identify and address the barriers faced by women with disabilities in exercising their rights, as well as assist the Committee to assess the implementation of States Parties' obligations in this respect.

The CRPD therefore reinforces Article 15(1) and (2) of CEDAW and States’ obligations to uphold the rights of women and girls with disabilities by taking specific measures to address the unique challenges which present in exercising their rights on an equal basis with others.

On the basis of CEDAW and CRPD provisions, IDA makes the following recommendations to the CEDAW Committee:
· Elaborate and adopt a General Recommendation on access to justice which comprehensively addresses the perspective of women and girls with disabilities and the unique challenges which they face in obtaining remedies on an equal basis with others.

· Call on States to eliminate laws which deprive persons with disabilities, including women, of their legal capacity, and introduce into the law, policies and practices, the right of women with disabilities to exercise their own rights including in accessing justice, with measures of support, if requested, which respect the individual’s autonomy, will and preferences.  Call on States to eliminate laws, policies and practices which are discriminatory against women and girls with disabilities, such as the discounting or exclusion of testimony and evidence as not credible or unreliable; and adopt practices and mechanisms which provide support to facilitate the giving of evidence and participation by women and girls with disabilities.

· Call on States to introduce into the law, policies and practices, requirements for the physical, environmental, communicational and informational accessibility of all aspects of the administration of justice, including the physical accessibility of police stations, courthouses and prisons, the provision of information in alternative formats and of sign language interpretation and the provision of other procedural accommodations and measures of support to ensure that women and girls with disabilities can participate in justice systems on an equal basis with others.  Moreover, call on States to introduce compulsory training of all actors in the administration of justice (law enforcement officials, prosecutors, judges, court personnel, legal aid lawyers, private lawyers, etc) on the rights and needs of women and girls with disabilities and the barriers which they typically face in accessing justice.  Consult with and actively involve women and girls with disabilities in the formulation of these laws and in the design and conduct of training.

· Call on States and non-State actors to take steps to effectively prohibit gender based violence such as sexual violence and abuse including rape, forced marriage, forced abortion, forced sterilisation, FGM and other harmful practices, and adopt legislation and policies, including disability- and gender-specific and child-focused measures to protect women and girls with disabilities from gender based violence including putting into place accessible information and support services for victims. Take urgent steps to ensure that instances of gender based violence are identified, investigated and, where appropriate, prosecuted to combat impunity for perpetrators, and to ensure the provision of remedies and redress for victims/survivors.

· Call on States to systematically collect data on women and girls with disabilities and their participation in the administration of justice, and use disaggregated data and results of studies to develop laws, policies, programmes, awareness-raising campaigns and training directed to state actors, service providers, civil society and women’s rights organisations, as well as to women and girls with disabilities and their families, to ensure the effective and meaningful access to justice by women and girls with disabilities. 
· In accordance with Articles 4(3), 6, 7 and 29 of the CRPD, call on States to closely consult with and actively involve women and girls with disabilities in legislative and other initiatives to remove barriers and to improve women and girls’ experience of access to justice, through ensuring the application of reasonable accommodation and measures of accessibility to facilitate their meaningful participation in all stages of legal and policy reform and in training and awareness-raising.  Call on States to continuously actively involve and consult with women and girls with disabilities in the monitoring and evaluation of adopted laws, policies and programmes for the effective access to justice.
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� The International Disability Alliance (IDA) is a unique international network of global and regional organisations of persons with disabilities. Established in 1999, each IDA member represents a large number of national disabled persons’ organisations (DPOs) from around the globe, covering the whole range of disability constituencies. IDA thus represents the collective global voice of persons with disabilities counting among the more than 1 billion persons with disabilities worldwide, the world’s largest – and most frequently overlooked – minority group. IDA’s mission is to advance the human rights of persons with disabilities as a united voice of organisations of persons with disabilities utilising the Convention on the Rights of Persons with Disabilities and other human rights instruments. 
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