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ASTRA – Action against Trafficking, Serbia

INPUT to CEDAW Committee

CEDAW RECOMMENDATION TO THE REPUBLIC OF SERBIA

Recommendation No. 26 (a): The State should abolish article 16 of the Law on public order and peace, and ensure that women who engage in prostitution should not be criminalized by laws, and to provide exit programs and alternative possibilities for women who wishes to leave from prostitution. 

Recommendation status: Not implemented.
- The Republic of Serbia did not abolish article 16 from the Law on public order and peace, the misdemeanor punishment of women in prostitution continued.

- There are no exit programs nor other types of support to women who wish to leave from prostitution.

- Even though the Law envisions penalties both for engaging in prostitution and users of prostitution services, the data show that the Law is being implemented in a way that only women who provide services are being subjected to penalties.

Introduction
According to the reports of the Center for the Protection of Victims of Trafficking in Human Beings, mandated by the state for identification and coordination of support to the victims, in 2018, a total of 190 reports of suspected trafficking in human beings were considered, and 76 victims were identified. In 2019, 121 persons were in the process of identification, and only 39 victims of trafficking were formally identified (the most common type of exploitation was sexual - 40% and 59% of victims, respectively, and the most common victims were girls, girls and women - 70% and 82%, respectively). 
In 2020, 146 presumed victims of trafficking were identified, for which 149 identification procedures were conducted. 57 victims of trafficking were formally identified, 24 minors (42%) and 33 adults. Large majority of victims are Serbian, trafficked in Serbia, for the purpose of the sexual exploitation, with percentage of girls among female victims fluctuating between 50-70% per year.

During lock-down and curfew, from May to September 2020, ASTRA Victim Support Unit received almost exactly 100% more calls compared to the same period last year, while the number of field interventions was increased by 105%.

Lifting of the state of emergency in early May obviously brought no relief to survivors, victims and persons in risk of trafficking in human beings. In August 2020, traditionally considered as a more relaxed period, the SOS Hotline marked 640 calls, a stunning 126% more than in the same month in 2019 and so far, an absolute record this year.

As for the 2021, once the crisis caused by COVID-19 reached its peak and eventually became the ‘new normal’, the number of calls to ASTRA SOS Hotline went back to the average usual for this period. However, it does not mean that the crime of trafficking decreased, nor that the risks and consequences for the victims are smaller. On the contrary, experience of ASTRA Victim Support Unit (calls, field visits, contacts with institutions) confirms that the vulnerable individuals, persons at risk, are in a worse position than before the COVID-19 crisis. Persons who survived trafficked are experiencing a deterioration of their living conditions.

Worrying trends in the legal practice in Serbia – Court Verdict Analysis

I 
Qualification of a criminal offense (Article 388 / Article 184 of the Criminal Code) 

In cases of sexual exploitation, proper understanding and delimitation of nature, i.e. the elements that make up the criminal offense of trafficking in human beings under Article 388 of the Criminal Code and the criminal offense of mediation in prostitution under Article 184 of the Criminal Code is important for proper qualification on which many aspects of protection and exercising the rights of victims, as well as the adequate response of the state or the judicial system to human trafficking. Although in practice it is often easier to prove the existence of a criminal offense under Article 184 of the Criminal Code, such reasons must not be predominant in the qualification of the offense by the body of procedure, i.e. the competent public prosecutor's office or court. 

Comparing the data from the analysis of court verdicts conducted by ASTRA, during the previous three years (2018, 2019 and 2020) an increase in the share of sexual exploitation for Article 388 of the Criminal Code (sexual exploitation in the judgments for 2018 has a share of 60%, for 2019 82%, while for 2020 this percentage is 100%) is noted. These data are highlighted as important for the consideration of court practice, primarily in terms of the correct qualification of the criminal offense and proving and determining the elements of the criminal offense of trafficking in human beings. 

In the same period, there was an increase in the number of cases related to the criminal offense of mediation in prostitution under Article 184 of the CC and a decrease in the number of cases related to the crime of trafficking in human beings under Article 388 of the CC, both in terms of number of defendants and injured persons. Based on the above data, the question of the validity of the qualification of a criminal offense in individual cases could be raised, especially bearing in mind that proving and determining the existence of elements of the criminal offense of trafficking in human beings must be based on a correct assessment of all elements of the criminal offense, the specific nature of the crime of trafficking in human beings in the field of sexual exploitation and binding international standards in this field. This trend must be observed together with data indicating an increase in the number of convictions handed down by accepting a plea agreement. By ratifying international documents relevant to this area, as well as other international documents in the field of human rights, the state has assumed numerous positive obligations, including those of a procedural nature, so these issues must be resolved in practice with due care and respect for guaranteed rights. victims. 

The criminal offense of trafficking in human beings in cases of sexual exploitation should not be qualified as a criminal offense of mediation in prostitution, with the presumed goal of easier proving the existence of a criminal offense. The problem related to the reclassification of the criminal offense of trafficking in human beings into a lesser offense, with the conclusion that the criminal offense of trafficking in human beings must be conducted with thorough consideration of all constitutive elements and available evidence until a court decision is made, was recently pointed out in the Serbian Constitutional Court. 

It is important to note that the Concluding Observations of the Committee on the Elimination of Discrimination against Women regarding the Fourth Periodic Report of the Republic of Serbia (paragraphs 25-26) express concern about the reduction in convictions for trafficking, partly due to plea agreements. trafficking cases are effectively investigated and processed while enhancing the capacity building of law enforcement officers, in order to increase their ability to identify potential victims of trafficking. In the Report on Trafficking in Human Beings of the US State Department for 2020 from June 25, 2020, for Serbia, it is stated that cases of trafficking in human beings are often qualified as mediation in prostitution, even when the victims were children, and the same report for 2019. year also indicates the frequent occurrence that after reaching a plea agreement, cases of trafficking in human beings for the purpose of sexual exploitation are processed as cases of mediation in prostitution. 

Based on the presented data, the main features of misdemeanor proceedings for misdemeanor from Article 16 of the Law on Public Order and Peace (Prostitution) can be identified: 

· The predominant form of misdemeanor Prostitution is engaging in prostitution (84%) 

· The accused persons are in most cases female (82%), and for engaging in prostitution they are predominantly female (97%) 

· 22% of defendants have associated offenses related to passive address or lack of personal documents 

· Only 7% of defendants are employed 

· 26% of defendants were previously fined. There is no information that any defendant in the first instance proceedings had a defense counsel.

· Misdemeanor decisions are in most cases based on the confession of the defendant (89%) 

· Defendants generally do not use the right to propose evidence (89%) 

· Convictions prevail in a high percentage (97%), as well as fines (93%) 

· More than half of the persons were detained for a period of 12-24 hours, which is the period taken into account when imposing the sanction (55%) 

· In almost half of the cases, the possibility of execution of the judgment is envisaged in accordance with Article 308 (48%)
Women are still being prosecuted and fined for the prostitution, even in cases where there is a clear suspicion there are coerce and exploitation involved. There are no cases of trafficking in human beings for the purpose of sexual exploitation in front of the Prosecution Office for Organized Crime even though most of the key anti-trafficking actors are unanimous that it is simply not possible such crime is not going on in Serbia.
Also, the support and assistance services to women wanting to get out of the prostitution are non-existing, while the services and support to the victims of THB are very poor, with questionable scope, quality and almost non-existing sustainability.

II
Violation of the prohibition of trafficking in human beings in the practice of the Constitutional Court of Serbia - Judgment US No. Už-1526/2017 of 4 March 2021 

On 4 March 2021 the Constitutional Court of the Republic of Serbia adopted the constitutional complaint of a female victim of trafficking who was a minor at the time of the commission of the crime and ruled that the applicant's right to a ban on trafficking guaranteed by Article 26 paragraph 2 of the Constitution had been violated. The right to a trial within a reasonable time is guaranteed by Article 32 of the Constitution of the Republic of Serbia. 

The decision of the Constitutional Court in question is of great importance for the case law, both from the point of view of the obligations of the procedural bodies, and from the aspect of exercising the rights of victims of human trafficking in criminal proceedings. The established violation of the constitutional prohibition of trafficking in human beings indicates that trafficking in human beings cannot be reduced only to the criminal aspect, but also has its own constitutional and legal character with the central goal of protecting victims of trafficking in human beings. 

In the criminal law aspect, the court in accordance with international standards and constitutional principles detailed the obligations of the state in terms of the obligation to establish a legislative and administrative framework for the prevention and punishment of trafficking, the protection of victims of trafficking and the obligation to investigate and prosecute that the criminal offense of trafficking in human beings has been committed. Starting from the position that human trafficking is a modern form of slavery and as such is contrary to the principle of humanity, insulting human dignity and fundamental values ​​on which a civilized democratic society is based, the Constitutional Court had in mind the provisions of the Constitution and regulations of the Republic of Serbia, the views and case law of the European Court of Human Rights, as well as the views of international oversight bodies, such as the Group of Experts on Combating Trafficking in Human Beings (GRETA). 

The decision of the Constitutional Court in question clearly indicates violations of the positive obligation of the state in relation to the victim of human trafficking by non-compliance with measures of prevention, protection and assistance. In the specific case, during the criminal proceedings, the court did not provide any protection and assistance to the injured party who was a child under international agreements at the time of the crime, i.e. a minor under the Criminal Code, despite the fact that the forensic medical examination indicated that the victim was traumatized. The proposals of the injured party's attorney regarding the determination of the status of a particularly sensitive witness and the manner of interrogation. In addition, the decision points to the misapplication of the principle of opportunity, as well as the problem of reclassifying the criminal offense of trafficking in human beings as a minor offense, with the conclusion that the criminal offense of trafficking in human beings must be thoroughly considered by all constitutional elements and available evidence. court. 

By pointing out the significant omissions of the procedural bodies regarding the fulfillment of positive obligations in the procedural aspect in relation to Article 26 para. 2 of the Constitution, both with regard to the victim's rights and the course of criminal proceedings, the Constitutional Court's judgment sets significant standards of conduct in criminal proceedings, which is especially important for the position of victims of trafficking in terms of assistance to the victim, safety of the victim and especially in terms of hearing before the court. Having in mind the findings of the annual analysis of judicial practice on the position of victims of trafficking in criminal proceedings, which ASTRA continuously implements, this decision of the Constitutional Court provides a basis for improving the conduct of competent bodies in regular court proceedings, in order to enable victims of trafficking.
In Belgrade, 

June 18 2021

ASTRA Team
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