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As the current draft General Comment reads, notions of gender, sexuality, and reproduction appear at a compensatory level. Women should be included in clinical trials, for example, or not excluded from scientific careers. However, a gendered analysis of the right to enjoy the benefits of scientific progress would broaden the scope and transformative impact of the General Comment. 

One particular area relates to access to new reproductive technologies, including all elements of assisted reproductive technologies such as in vitro fertilization (IVF) and gestational surrogacy. There is a normative gap in this technology’s development and use, into which member States fill discriminatory legislation. As an element of the “right to enjoy the benefits of scientific progress,” assisted reproductive technologies (ART) 
 should be included and addressed in this new General Comment, with attention to issues of discrimination based on gender, sexuality, ability, and embodiment.

By way of background, the right to found a family is part of the bedrock of modern international human rights.
  International human rights law, however, imposes no uniform definition of the family, its formation, or the prerogatives of its members.
 As a result, establishing the limits of state authority and action with respect to reproductive and family matters is one of the most dynamic areas for contemporary human rights. While certain normative frameworks do exist, their application to the emergent situations is far from settled.
This is particularly true for the use of ART, a variety of medical interventions developed and perfected in the last few decades to “assist” couples to overcome infertility-- obstacles in the way of their biologically based reproductive processes. The World Health Organization (WHO) defines ART as, “all treatments or procedures that include the in vitro handling of both human oocytes and sperm, or embryos, for the purpose of establishing a pregnancy. This includes, but is not limited to, in vitro fertilization [IVF] and embryo transfer…and gestational surrogacy.”
 IVF is a technique that combines a female’s ova (or eggs) and a male’s sperm (both also known as gametes) outside of the body to grow viable human embryos which can then be implanted to impregnate a woman—either the one who provided the egg, or one who did not—a gestational surrogate (e.g. serving in the legal mother’s place).

To put ART in context, when, in 1994, the international community recognized reproductive rights as human rights, treating infertility was not the most pressing matter. Nonetheless, the UN International Conference on Population and Development’s Programme of Action envisioned the “prevention and appropriate treatment of infertility” as part of state provided reproductive health services.
 At the time, there simply was a paucity of effective and accessible infertility treatment around which advocates could rally. Now, due to the increased availability and success of ART, its relative reduction in cost, coupled with changing social norms around marriage and sexual orientation and gender identity rights claims have been mobilized to increase access.

As present-day practice situates infertility treatments such as IVF and gestational surrogacy in the health care sector, access typically requires a medical diagnosis.
 Medical infertility is defined by the WHO as “the failure to achieve a clinical pregnancy after 12 months or more of regular unprotected sexual intercourse;”
 this foundational activity—sexual intercourse—presumes the heterosexuality of the individuals involved and biologic dysfunction in their reproductive systems, which further bolsters heteronormative family formulation through eligibility criteria, restrictions, and laws that restrict access.

Yet this model is under increasing pressure. Human rights norms condemn gender stereotyping as well as the pathologizing of sexual expression and other social categories, such as able-bodiedness. From the removal of homosexuality from the Diagnostic and Statistical Manual of Mental Disorders (DSM)
, the revision of gender dysphoria in the International Classification of Diseases (ICD)
, to the ratification of the United Nations Convention on the Rights of Persons with Disabilities
, social models of human difference have replaced medical ones of disease. Insofar as infertility is considered a disease, de-medicalizing it focuses on the social and structural factors, preventing individuals from realizing their desires to procreate; these factors are, for example, not having a partner, being past childbearing age, or, as a male, not having the anatomy.
 Reconceptualizing infertility as a disabling status having bio-medical and social/structural causes, coupled with norms that are more inclusive surrounding family formation has the potential to recast states’ human rights obligations. 

National laws establish safety, eligibility and other requirements regarding access to IVF and gestational surrogacy. In nearly all countries, ART can only be accessed after a medical diagnosis. In several countries, IVF eligibility is restricted to married heterosexual couples of child- bearing age, and sometimes only if one of the couple donates the ova or the sperm. Some states prohibit or limit monetary transactions to procure gametes (usually ova). Public and/ or private health insurance coverage to offset costs is variable, sometimes permitting only a few cycles (if at all), or limited to married heterosexual couples.  Other countries have liberal eligibility rules for IVF access, although the costs may fall on the individual or couple. States that have liberal IVF rules often, but not always, have similarly liberal gestational surrogacy laws. Many states have no regulations at all; those that do may prohibit it altogether or place compensatory/ altruistic limitations on the transaction, as well as limiting access to (married) heterosexual couples. The techniques themselves, however, permit women and men, single or married, regardless of sexual orientation or age, to become parents, that is to have a ‘child of one’s own’, with no need to contribute their gametes to conceive, or use their uterus to carry a pregnancy.

Access to IVF is only the first step in infertility treatment for those individuals and couples who cannot carry a pregnancy. Gestational surrogacy may be the only path to parenthood for such people given the oft times insuperable hurdles to adoption. Concerns about human dignity, women’s equality, and trafficking in children that arise in the context of gestational surrogacy deserve serious examination; however, the exaggerated specter of state-mandated surrogates has no basis in human rights laws or norms.
 WHO, as already mentioned, considers gestational surrogacy to be part of ART.

Currently, some states in the United States, Ukraine, Georgia, and Russia— permit surrogacy although they may place some restrictions on access (e.g. only married, heterosexual couples with a diagnosed medical need if foreign), or leave it to the parties to agree to the terms in a contract.
 Market abuses (e.g. imperfect consent, baby selling) under this approach are left to prosecutors and the judiciary to determine on a case-by-case basis. Other jurisdictions, for example, France, Italy, Germany, the UK, and Canada, prohibit all forms of, or only commercial surrogacy, characterizing any exchange of money as exploitation and against public order (and/or morality). Packed into the notion of “morality” is often concern to protect the heteronormative nuclear family, as evidenced by restrictions on heterologous IVF and same-sex adoption. Such prohibitions may be criminal, or civil, making the contract unenforceable.

This variation in legal approaches has spawned a “reproductive tourism” industry. Driven either by cost or prohibitive legal regimes, intended parents will cross-national borders to obtain surrogacy services to found families. Relatively inexpensive travel, access to information, and neo-liberalism has created a global market and generated a discussion about the benefits and harms of globalization. Matters related to the rights protections of all involved (e.g. individuals providing gametes, women providing gestational services, intended parents seeking services, children born from such arrangements) while no less present in any domestic context, assume exaggerated importance internationally, with considerations surrounding the nationality and citizenship of the foreign-born children. 
Clear guidance from CESCR can do much to both ensure the human rights of all individuals who participate in developing, using, and enjoying new reproductive technologies are respected and protected. Because of the deference international human rights gives to States in matters related to family and private life, national legal regimes are patchwork, chaotic, and rife with impermissible discrimination. Single individuals, same-sex couples, and people living with disabilities nonetheless aspire to form families. New reproductive technologies provide them with the means to do so when not barred by law. Both CESCR and the Committee on the Rights of Persons with Disabilities (CRPD) have directed States to ensure non-discriminatory access to information, prevention, diagnosis, and treatment of infertility in issuing authoritative guidance to states on, and assessing their application of, human rights standards.
 IVF, as infertility treatment, falls within the purview; gestational surrogacy perhaps as well. There is a need for this new General Comment to address ART as part of the “benefits of scientific progress” with reference to the norms of non-discrimination and equality.
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