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Submission to the UN Committee on Economic, Social and Cultural Rights
On the Draft General Comment on Science and Economic, Social and Cultural Rights
Comments and suggestions
Una versión en español de este texto, 
disponible en https://tinyurl.com/Gides2020
In response to the Committee’s call for contributions on the Draft General Comment on Science and Economic, Social and Cultural Rights, GIDES –a university-based academic research group from Córdoba, Argentina– submits these comments and suggestions, aimed at providing the Committee with elements that may be useful in preparing the final version. 
1. A necessary distinction: IP rights are not human rights. In GC 17 (2005), the Committee stated: “It is therefore important not to equate intellectual property rights with the human right recognized in article 15, paragraph 1 (c)” (parag. 3). The latter, according to GC 17, is a “material safeguard” for scientific and artistic freedom, “closely linked” to the rights to the opportunity to gain one’s living by work which one freely chooses (art. 6), to adequate remuneration (art. 7), and to an adequate standard of living (art. 11) (parags. 4 and 15). The upcoming General Comment should confirm this crucial distinction between human rights and IP rights, to ensure a comprehensive approach. It will help to define the acceptable scope of IP rights –as contingent State instruments for policy objectives– by reference to State duties based on all of the human rights enshrined in the Covenant.
Suggestion: State clearly that current IP rights are not human rights (parags. 17 and 64). 
2. Benefits from current IP regimes need to be determined. Section V.C (“Privatization of scientific research and IP”) describes a “complex” relationship between IP legal regimes and the right to share in scientific progress (parag. 64). Those regimes, the Draft adds, “can enhance development of science and technology” by providing economic incentives to private actors. On the other hand, IP “can negatively affect” the right to access the benefits of science, at least in three ways explained in parag. 65.
The Draft doest not discuss the alleged positive effects of IP. Yet four of the six works mentioned in footnote 2 –as examples of the rich academic literature on the relationship between science and ESCR– do not support this assumption. De Schutter (2011: 26-27) admits that IP regimes “seem” to be succeeding in its incentive role in agriculture, though he describes “a much more nuanced picture”, since stronger IP protections may block future research itself. Porsdam (2019: 150) highlights that “several scholars have questioned the economic effectiveness of intellectual property regimes”. According to Chapman (2009: 29), “while it is claimed that such stronger intellectual property protection will contribute to increased investment in research and development, there is little empirical evidence, even in industrial countries, that this is necessarily the case”.  While Donders (2011) explicitly leaves the issue outside the scope of her contribution, Shaver (2010: 159) states that the economic argument to justify IP protection “lacks empirical support”. 
In other words, the benefits of IP remain contested while IP-based restrictions to access are immediately apparent.  States and international organizations should review current IP regimes in order to provide empirical evidence of their repeatedly alleged benefits. Only when these benefits have been clearly established at a local and global level, each State may achieve a sound balance between IP and the human right to share in scientific progress. A thorough review appears to be an initial step in the process. As it did in GC 17 (2005), parag. 35, the Committee should recommend State Parties to undertake human rights impact assessments before implementing legislation to protect authors’ moral and material interests, and after a certain period of application. 
Suggestion: Recommend State Parties to empirically determine the economic effects of existing IP regimes, and their human rights impact (parag. 85). 
3. IP regimes expansion should be reviewed under the non-retrogression principle. Current IP protection systems impose “barriers to access” (Shaver, 2010: 172). Expansion of IP rights in time or into new areas or materials impose additional barriers. Previously accessible works, object or ideas become, after IP expansion, subject to permissions or fees. Such an expansion is a retrogressive measure: it needs a specific justification, as described in paragraph 32, in order for State Parties to enact stricter IP local statutes or sign international treaties to expand existing IP rights.
Since the establishment of the World Trade Organization (WTO) and the entry into force of the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement), companies have been legally allowed to own different forms of life, while the global character of intellectual property regime has been reinforced. Yet according to the TRIPS Agreement WTO members are not bound to subject plants and animals to a patent system –except micro-organisms–;  they can provide for the protection of plant varieties by an effective sui generis system (art 27.3).
Moreover, human rights treaty bodies have recommended that IP should not affect human rights, with specific references to seeds and food. In GC 24 (2017), the Committee noted: “States parties should ensure that intellectual property rights do not lead to denial or restriction of everyone’s access to essential medicines necessary for the enjoyment of the right to health, or to productive resources such as seeds, access to which is crucial to the right to food and to farmers’ rights” (parag. 24). In a 2001 statement, the Committee also points out that “any intellectual property regime that makes it more difficult for a State party to comply with its core obligations in relation to health, food, education, especially, or any other right set out in the Covenant, is inconsistent with the legally binding obligations of the State party”.
Suggestion: Include IP regimes expansion in retrogressive measures (parag. 32).
4. Food labeling as part of the right to access to science. The duty of the States to adopt measures tending to improve methods of production, conservation and distribution of food by making full use of technical and scientific knowledge, by disseminating knowledge of the principles of nutrition (ICESCR, art. 11.2), must be interpreted in a comprehensive way, including consumption as part of the food chain. Accordingly, in its GC 12 (1999) the Committee states: “the core content of the right to adequate food implies: the availability of food in a quantity and quality sufficient to satisfy the dietary needs of individuals, free from adverse substances, and acceptable within a given culture; and the accessibility of such food in ways that are sustainable and that do not interfere with the enjoyment of other human rights”.
Dissemination of knowledge should include measures to ensure consumers are provided with the necessary information, such as mandatory regulation of food labeling according to international standards to guarantee access to clear, complete and easily comprehensible nutritional information.
Suggestion: Recommend State Parties to implement food labeling according to international standards to ensure access to adequate nutritional information.
5. Open-access repositories policy for publicly funded research. Section VII (“National implementation of the right”) should mention –among available policy instruments– mandatory inclusion of publicly funded research in open access institutional or national repositories. Argentina, Peru and Mexico have established such a policy through national legislation in 2013, while an ever-increasing number of universities and funding agencies have also adopted this approach (see http://roarmap.eprints.org/). Infrastructure for this endeavor is already available, as can be seen in the case of AmeliCA.org, a non-profit, scholarly-led open access publishing model at a regional level.
Suggestion: Include open access institutional repositories for publicly funded research among national implementation policy options (parag. 86).
6. International scientific cooperation must foster both global and local development. In questioning conventional ideas on “scientific universalism”, Jean-Claude Guédon (2008) underscores that many times researchers from developing countries must devote their time and resources to topics irrelevant to their regions in order to participate in research agendas established by institutions at developed nations. The result, Guédon explains, is a “a paradoxical and unexpected form of foreign ‘contribution’ (or aid) flowing from poor countries to rich countries”. The right to self-determination (art. 1, ICESCR) provides useful guidance for a balanced approach to international scientific cooperation, where research agendas cater to the needs of all regions. As part of their core obligations under the Covenant (parag. 56), State Parties must adopt measures to prevent cooperation in science  from fostering regional disparities.
Suggestion: Recommend State Parties to ensure international scientific cooperation does not reinforce inequality between the developing world and richer nations (parag. 56).
7. Collective property and commons: alternative models for data ownership. In parag. 44, the Draft delineates a strategy for State Parties to break a vicious circle between economic inequality and unequal access to the right to participate in scientific development and its applications. Underscoring the link between inequalities and the capacity of businesses to gather and exploit massive data, the Draft emphasizes the need to regulate data ownership “according to human rights principles”. In order to strengthen this remarkable point, the Committee should include –at least for illustrative purposes– some alternatives to the currently dominant model, where data become a few large companies’ property. One of these alternatives is to treat data as a collective property, an option included in art. 17 of the Universal Declaration of Human Rights, which must not be confused with “State property”. Collective property, or the creation of a “data commons” (Singh, 2019; Mills, 2020; Mazzucato, 2018; Shah, 2018), with appropriate legal regulation based on human rights, would offer new, democratic governance systems for an extremely valuable resource generated by millions of people.   The current legal status of data is crucially linked to the inequalities mentioned in the Draft. 
Suggestion: Include collective property and data commons as options for data ownership (parag. 44).
Summary of suggestions:
1) State clearly that current IP rights are not human rights (parags. 17 and 64).
2) Recommend State Parties to empirically determine the economic effects of existing IP regimes, and their human rights impact (parag. 85). 
3) Include IP regimes expansion in retrogressive measures (parag. 32).
4) Recommend State Parties to implement food labeling according to international standards to ensure access to adequate nutritional information.
5) Include open access institutional repositories for publicly funded research among national implementation policy options (parag. 86)
6) Recommend State Parties to ensure international scientific cooperation does not reinforce inequality between the developing world and richer nations (parag. 56). 
7) Include collective property and data commons as options for data ownership (parag. 44).
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