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LEX/JSV									       4 May 2015

Re: General discussion on just and favourable conditions of work

[bookmark: _GoBack]Dear Committee

The International Trade Union Confederation (ITUC) welcomes the activities of the Committee on Economic, Social and Cultural Rights (the Committee) in furtherance of the human rights, and in particular the workers’ rights, which are protected by the International Covenant on Economic, Social and Cultural Rights (ICESCR). The ITUC welcomes the Committee’s current project to develop a General Comment on the “Right to just and favourable conditions of work”. The ITUC would like to contribute to the process of elaborating the General Comment, by submitting these written comments on the “Draft prepared by Virginia Bras Gomes and Renato Ribeiro Leão, Rapporteurs” (E/C.12/54/R.2)” and to participate in the consultation on 16 June 2015.
 
The ITUC expresses its appreciation for the high quality of the Draft. The ITUC in particular welcomes the Committee’s observation that trade union rights, freedom of association and the right to strike, are crucial means to introduce, maintain and defend just and favourable conditions of work and that the enjoyment of the right to just and favourable conditions of work is also a pre-requisite for, and result of, the enjoyment of other Covenant rights.

We hope that the Committee finds useful our section-by-section comments below on the Draft. As we are limited to five pages, these comments do not reflect all possible comments but instead reflect our priorities. If given the opportunity, we would provide additional comments on the text.

Introduction

Human dignity should be the starting point for describing the importance of the ‘Right to just and favourable conditions of work’. This is underlined by Article 23(3) of the Universal Declaration on Human Rights which refers to the “right to just and favourable remuneration ensuring... an existence worthy of human dignity”. In para 2, we would suggest therefore text which explains that the “Right to just and favourable conditions of work” is an important manifestation of the respect for human dignity. It could further explain that as such it is governed by the principles of universality, indivisibility, interdependence and effectiveness.

Article 7(a)

Minimum Wage

The Draft offers a definition of the term “minimum wage” (para 21). However, we would suggest a further elaboration of the concept of “minimum wage”.[footnoteRef:1] ILO Convention 131 and Recommendation 135 require a system of minimum wages that does not only meet the procedural requirements, but also provides a minimum wage at a sufficient level. ILO conventions must be interpreted in conformity with the ILO Constitution, which in its preamble calls for the provision of “an adequate living wage.” The Declaration of Philadelphia also refers to “a minimum living wage to all employed and in need of such protection”. This was also reiterated in the ILO Social Justice Declaration. The criteria of Article 3 of Convention 131 at least need to meet the level of a minimum living wage.  Member states are free to define the needs of workers and their families above a minimum living wage, but any minimum wage that does not ensure a worker and his family a socially acceptable living would not satisfy the requirements of Convention No. 131. The 2014 ILO General Survey is an important reference in this regard as well. In our view, the Draft should underscore therefore that a minimum wage must provide for a living wage.  [1:  We would note that the 2014 ILO General Survey offers a useful definition of the term minimum wage at para 35, while noting that no ILO instrument defines the term.] 


Para. 20 refers to the term “remuneration” while para. 21 refers to the term “minimum wage”. It would be important to clarify the differences and relationship between these two concepts, the former being broader than the latter. Specifically, it would be important to clarify that the existence of a minimum wage, even one set at a living wage, is not sufficient to fulfil Article 7 of the ICESR. Further, the permissible variations to minimum wages referred to in para. 26 must not be understood as allowing derogation from Article 7 ICESR.

We are concerned with the use of the term “realistic” to refer to the minimum wage rates in para 23. The term could be used to justify downward pressure on what is necessary to constitute a living wage. Indeed, governments around the world often invoke “realism” to tamp down minimum wage demands, even when evidence demonstrates that current wage rates do not provide workers an income above the poverty line. Instead, reference should be made to an appropriate wage, being one which is set in reference to ILO conventions and recommendations.  

Given the above comments concerning the appropriate minimum wage rate, it would be important for the Committee to review the concept of a fair wage (paras 10-11), and to more precisely explain the relationship between a fair wage and a minimum wage. The final sentence of para 11 suggests that in some cases, the fair wage and minimum wage may be the same but that in practice it is not. Is it the position of the Committee that the minimum wage be a fair wage? If not, it would be helpful for the Committee to more precisely define the difference between a minimum wage and a fair wage.


7(b)

The tragic Rana Plaza building collapse in Bangladesh highlighted the fact that in many countries labour inspection for health and safety violations is severely under-resourced. Inspectors often lack the specialized training necessary for this work. Further, many are not vested with enforcement power (in law or in practice) to gain access to worksites and records and to impose sufficiently dissuasive sanctions when violations are not addressed upon re-inspection. Low pay and employment insecurity also encourages corruption, which undermines the effectiveness of inspections. These issues should be given greater emphasis in the General Comment, with a strong recommendation to states to invest in labour inspection, consistent with ILO Convention 81.[footnoteRef:2] [2:  The Draft should also refer to a number of other ILO conventions and recommendations concerning Safety and Health. A list of up-to-date ILO instruments related to health and safety are available here: http://www.ilo.org/global/standards/subjects-covered-by-international-labour-standards/occupational-safety-and-health/lang--en/index.htm] 


The Draft also refers to the importance of compensation in the case of injury or disease, including cost of treatment, lost earnings and rehabilitation. Here too, the Rana Plaza disaster has laid bare the inadequacy of national systems in many countries to provide adequate compensation and rehabilitation. In Bangladesh, after two years, the ILO-led compensation fund for the victims of Rana Plaza and their families is still $3 million short. It may be helpful here to also refer to relevant ILO conventions, including C121 on Employment Injury Benefits Convention, on which the Rana Plaza fund is based.

Governments and employers have too often relied on private auditing initiatives to replace the function of the state. Indeed, a number of factories which have burned or collapsed in recent years have been certified compliant by these auditing initiatives. The ILO Committee of Experts, with regard to the application of Convention 81 in Pakistan, recently “request[ed] the Government to provide information on the supervision of private auditing firms in the country, as well as information on the operation and activities of these firms including the scope of their activities, the number of such firms and the number of enterprises covered by their certification.” It may therefore be useful for the Committee to also point out with concern the role and limitations of private auditing. It may also be important to reiterate here the importance of trade unions and collective bargaining, as we feel confident that workers would be empowered to refuse to enter dangerous workplaces, and to work cooperatively to ensure safe workplaces, where they have a collective voice through a union. 

7(c)

No comments.

7(d)

With regard to hours of work (Para 39), the calculation of additional pay should not be defined on a weekly basis, as expressed in the last sentence, but rather on a daily basis.
 
With regard to paid annual leave (Para 43-46), we are unsure of the source of the inspiration for the three week paid leave recommendation. While this would be a significant advance in a large number of countries, including the United States, which has no guarantee of paid leave, it is less than what is already provided in Article 2(3) of the European Social Charter (revised), which provides for four weeks. It would be preferable to not suggest a paid leave lower than what is already established for a large number of states. At the very least, it would be important to mention the ESC in a footnote and warn against any reduction from four weeks to three. The last sentence should also refer to both the “intent to” and “effect of” exclusion by means of a temporary contract.
 
Finally, while flexible working arrangements may benefit workers, workers also face serious violations of their rights under the aegis of flexibility. As recent ILO report explains, “NSFE [non-standard forms of employment] can be beneficial to both employers and employees if they can accommodate the needs of enterprises for flexibility, while at the same time providing decent employment that enables workers to balance work and personal responsibilities. But if NSFE lead to growing segmentation in labour markets, with repercussions for workers’ security, income inequality and productivity, then there is cause for disquiet.”[footnoteRef:3] It would be important to draw the attention to the potential negative consequences of flexibility. Further, it would be important to add to the end of the last sentence “and also respect the minimum requirements set out in the Covenant”. [3:  ILO, Non-standard forms of Employment, Report for discussion at the Meeting of Experts on Non-Standard Forms of Employment (Geneva, 16–19 February 2015), para 144.] 


Special Topics

Informal Economy: First, we would recommend using throughout the Draft the term “informal economy” in place of “informal sector,” which is the nomenclature used by the ILO. Further, the ILO is in the process of elaborating a recommendation on the informal economy, which should be adopted at the 2015 International Labour Conference. It would be important for this Draft to reflect the approach of that Recommendation on each of the issues relevant to Article 7 of the ICESCR and to refer to it directly.

Migrant Workers: Given the size of the phenomenon (the ILO estimates the existence of approximately 232 million migrant workers) and the high degree of vulnerability of migrant workers as to wages, leave and occupation safety and health, it may be appropriate to give greater attention to this issue in the Draft. It would be important to underscore the importance of having laws and policies in place to guard against trafficking in persons for forced labour. In such circumstances, the rights protected under Article 7 will not be observed. Further, the Draft should make specific recommendations (in para 54) concerning the appropriate additional measures that states should have in place to ensure that laws concerning remuneration and health and safety are applied without discrimination. Further, it would be appropriate to refer specifically to the ILO Migrant Workers Convention (No. 97) and the Migrant Workers (Supplementary Provisions) Convention, (No. 143).

Self-employed Workers: It would appear too weak to only require to “seek to raise their awareness” (on the importance of rest, leisure and limitations on working time) all the more that the sentence continues by recognising “their right to just and favourable conditions of work”.




Obligations

With regard to austerity measures (p. 52), the Draft should emphasize the obligation to consult with social partners.[footnoteRef:4] The principle of full consultation and direct participation of the social partners assumes particular importance in periods of economic and social crisis, owing to the considerable repercussions that decisions relating to the fixing and adjustment of minimum wages will have on economic policy and the purchasing power of workers. [4:  See, e.g. ILO, Negotiating the Crisis, Collective Bargaining in Europe during the Economic Downturn, March 2010,  http://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---dialogue/documents/publication/ wcms_158354.pdf.] 

With regard to non-state actors (73-75), we would suggest that the Draft also refer to the concept of human rights due diligence as a means both to prevent adverse impacts (para 74) but also as a framework for the remediation of such adverse impacts. Overall, these paragraphs should adopt more fully the UN Guiding Principles on Business and Human Rights framework.  

Finally, given the impact of Non-Standard forms of Employment on the enjoyment of the rights protected under Article 7, we believe that the Draft should address this in more detail. We note that the Draft does refer in places to “unstable contracts“, “temporary contracts“ and the impact that such contracts may have on the enjoyments of the rights protected under Article 7. Indeed, in some countries, we have seen the emergence of a two-tiered labour force - directly employed (and often higher skilled) workers on one hand and a vast underclass that has little employment security and little hope of becoming regular workers on the other. This often also has a gender dimension, and sometimes one based on age. Given the growing use of these “non-standard“ forms of employment, we would include additional text in the “special topics“ section of the report. The ILO has recently prepared a research report on non-standard forms of employment, and a tripartite resolution on that report recognizing the impact of non-standard employment on wages, conditions of work and safety and health was agreed. We would urge the Committee to review the report and resolution in detail and draft appropriate language for inclusion in the General Comment.   
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