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1. Introduction

This written contribution is a comment on paragraph 7 of the Draft General Comment on Science and Economic, Social and Cultural Rights and on paras. 67 and 68 about local and traditional knowledge and indigenous peoples and science. The purpose of this short comment is to question the rather narrow definition of science in the Draft GC by excluding the concept of indigenous knowledge and science and to advocate for a broader concept of science. This idea should also be reflected in a General Comment.

After all, the ICESCR is a human rights treaty with a universal scope aimed at inclusion of people, groups and cultures. 
In the present world, Research & Development institutes and industries are mostly based in the North and the new economies in the South. Moreover, the processes and products of research activities are also mainly applied and processed in developed economies. Such a situation is not conducive to realizing the right to enjoy the benefits of scientific progress (REBSP) and the right to development as universal rights for all people everywhere on this planet. In addition, for a long period of time the idea of sharing the benefits of scientific progress has been looked upon as a one-way stream and process: scientific knowledge as a product of research and development of institutes and companies based in the developed world (the ‘North’). Such processes and products have been patented in most cases. The underlying tacit presumption is that all progress in sciences and knowledge needs to be protected and validated through legal, monetary and trade measures. This one-sided approach is no longer tenable in a global and plural society based on respect for other cultures and their identity. Increasingly there is recognition of the role, importance and value of traditional non-Western knowledge, science and wisdom of local and national origin, for example of indigenous and minority groups. The underlying idea therefore of this comment is to pose the question how to give substance and meaning to the REBSP by focusing on non-Western, local knowledge linked to the identity, traditions and cultural heritage of local people. From this angle, the REBSP can be seen from a collective perspective: science and knowledge as manifestations of the culture of a group, related to their self-determination, identity and well-being often reflected in customary norms. 
2. The Legal Basis of the REBSP from an Indigenous Rights Perspective
From the perspective of traditional knowledge and science the most important international human rights provision is Article 31 United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP).
 It is useful quoting it here:
1. Indigenous peoples have the right to maintain, control, protect and develop their cultural heritage, traditional knowledge and traditional cultural expressions, as well as the manifestations of their sciences, technologies and cultures, including human and genetic resources, seeds, medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs, sports and traditional games and visual and performing arts. They also have the right to maintain, control, protect and develop their intellectual property over such cultural heritage, traditional knowledge, and traditional cultural expressions.
2. In conjunction with indigenous peoples, States shall take effective measures to recognize and protect the exercise of these rights.
Article 31 is the first full recognition of the traditional knowledge, science and cultural expressions of indigenous peoples as human rights in an international legal document. States are the main duty-bearers to implement this right. Its importance as a standard-setting provision is beyond doubt and fits in with the general trend within public international law of supporting the demands of indigenous peoples, away from the remains of colonialism, such as the right to self-determination.
 
Equally important are legally binding documents which are not human rights texts, but which certainly have human rights implications. These include in particular the legal framework created through the adoption of the Convention on Biological Diversity and its Protocols, in particular the Nagoya Protocol.
 
It should be noted that the Draft General Comment does not mention the UNDRIP, nor the Convention on Biological Diversity. In my view, this is an omission.
3. The Concepts of Scientific and Indigenous Knowledge
In an article published in 1995, Arun Agrawal discussed different notions of knowledge, in particular indigenous and scientific knowledge.
 A typical feature of indigenous knowledge is the concept of guardianship of knowledge, instead of ownership, for the benefit of future generations and the preservation of the cultural heritage.
 
Agrawal concludes that it makes no sense to create dichotomies between Western and indigenous knowledge systems. Instead, one should talk about multiple domains and types of knowledge with different logics and epistemologies.
 In this respect it is interesting that the Universal Declaration on Cultural Diversity refers to the need to foster synergies between modern science and local knowledge, for example in the field of environmental protection and the management of natural resources.
 Sillitoe has argued that the relationship between science and indigenous knowledge is not characterized by separation or hierarchy, but rather by a spectrum or continuum of dynamic relationships reinforced by trends towards globalization.
 One may argue that in an era characterized by globalization, different types of knowledge, indigenous and scientific, may interact to tackle global issues, such as climate change. This mixture of knowledge makes it difficult to claim exclusive ownership of knowledge, for example through intellectual property law. For example, indigenous ecological methods to cultivate forests may be combined with responsible ways to cultivate new types of trees or restore native tree species that are appropriate for reducing erosion and deforestation, rehabilitate regional eco-systems and counter global warming.
 
From an indigenous perspective on the REBSP the key issue is that often indigenous groups do not benefit from the traditional knowledge that Western scientists and corporations use for new Western inventions for the treatment of diseases or the growing of seeds for new food crops. The idea of the Nagoya Protocol to the Convention on Biological Diversity is to lay down obligations to make sure that the rights of owners of genetic resources are secured against illegal use by third parties (bio-piracy) and that they can share in the benefits of processing this knowledge on a fair and equitable basis. 
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