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This statement is submitted for the Committee’s consideration as it prepares a General Comment on the normative content of the rights of migrant workers.  We thank the Committee for its tireless work protecting the rights of migrant workers in irregular situations around the world.

As the Committee knows, the United States of America is the top migrant-receiving nation in the world, with the largest international migrant population in the world.
 There are some eight million undocumented immigrants working in the United States economy.
   Most of these work in the agriculture, construction, services, and manufacturing sectors, performing some of the most dangerous and low-paid jobs in our economy.   

Because of the United States’ status as a nation of immigrants, it may be useful to the Committee to report on the status of workplace rights among migrants in irregular status within the United States, , and to share with the Committee both some best practices and shortcomings of U.S. law and practice.  While the United States is not a signatory to the United National International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, this summary will provide a demographic description of the unauthorized
 migrant population in the U.S., followed by a general description of barriers to enforcement of undocumented workers’ labor rights, highlight both the substantive labor rights of migrants in irregular situations and the limitations of these, and summarize best practices within the United States, along with their limitations.  

We urge the Committee to include in its Comment recommendations that countries pay close attention to both the process and the substance of labor rights for migrants, as a matter of compliance with the Convention, and as a matter of compliance with general principles of non-discrimination.

MIGRANT WORKERS IN THE UNITED STATES

The United States is home to roughly thirty seven million migrants.
  As of March 2010, there are approximately 11.2 million undocumented migrants living in the United States.
  About 8 million unauthorized immigrants are currently at work in the country.
  They make up a large share of all workers in many industries – an analysis of 2008 Current Population Survey (CPS) data found that 25% of all workers employed in farming occupations, 19% in building groundskeeping and maintenance, 17% in construction and 12% in food preparation were unauthorized.
  

Foreign-born workers form a disproportionately large share of the working poor in the U.S. An analysis of 2006 CPS data found that legal immigrant adults are considerably more likely to be in families with incomes below the federal poverty line (19.7%) that native-born adults (13.2%).
  Unauthorized adults were almost twice as likely to earn below the federal poverty line (25.2%) than native born adults.
  

Because of their economic desperation, undocumented workers are vulnerable to exploitative and unlawful work conditions.  In fact, industries most populated by unauthorized workers are not only dangerous and undesirable with extremely low wages, but are known for their frequent violation of labor and employment laws. A U.S. Department of Labor (DOL) survey found that in 2000, 100% of all poultry processing plants were non-compliant with federal wage and hour laws.
  A separate DOL survey found that in 1996, half of all garment-manufacturing businesses in New York City could be characterized as sweatshops, and a 2004 study found that 54% of garment contractors in the Los Angeles industry violated the minimum wage law.
  A DOL survey in agriculture focused on cucumbers, lettuce and onions, revealed that compliance with employment and labor laws was unacceptably low.
  The Department found in 2000 that 60% of United States nursing homes routinely violated overtime, minimum wage or child labor laws.
  A private survey of hundreds of New York City restaurants found that more than half were violating overtime or minimum wage laws.
  

 A recent survey of over 4,000 workers in New York, Chicago and Los Angeles found that 26 percent had not been paid the minimum wage in the workweek preceding the survey. Of those who had worked over 40 hours in the prior week, 76 percent were not paid the legally mandated overtime pay.
  Significantly, the study found that unauthorized workers – in particular, women workers - were far more likely to experience wage and hour violations than other workers.

In 2009, 4,551 workers were killed on the job in the United States,
 and nonfatal workplace injuries and illnesses occurred at a rate of 3.9 cases per 100.
  Fatalities on the job among foreign-born workers
 have been increasing at a time in which the overall rate of workplace fatalities for all workers has been decreasing. 
   The Bureau of Labor Statistics found that from 1992 to 2006, Latino workers experienced a general increase in the number of fatal injuries in the workplace, peaking at 990 in 2006. Although the number of work-related Latino fatalities fell to 668 in 2009, the drop was likely the result of high unemployment among Latino workers, as well as underreporting, rather than an increase in workplace safety.
  Fifty-nine per cent of fatalities among Latinos in were workers who were born outside the United States.

Similarly, the average occupation injury rate for immigrant workers is 31 injuries per 10,000 workers higher than the average rate, and the occupation fatality rate is almost 1.6 deaths per 100,000 workers higher than average.
 

INTERNATIONAL LEGAL FRAMEWORK:  THE CONVENTION ON THE RIGHTS OF ALL MIGRANT WORKERS AND THEIR FAMILIES 

The Migrant Workers Convention is explicit in its mandate that migrants enjoy treatment not less favorable than nationals with respect to terms and conditions of work, including but not limited to pay, hours of work, holidays with pay, health and safety, etc.
  The Convention also recognizes the right of migrants to participate in trade unions and other associations established “with a view to protecting their economic, social, cultural and other interests and the rights associated therewith,
” and the right to social security.
  

Inter-American Court’s Advisory Opinion on the Legal Status and Rights of Undocumented Migrants

In September of 2003, the Inter-American Court issued Advisory Opinion OC-18 on the Rights of Undocumented Migrants,
  in which it held international principles of human rights prohibit discrimination on the basis of immigration status, using the term “discrimination” to refer to “any exclusion, restriction or privilege that is not objective and reasonable, and which adversely affects human rights.”
  

The Court’s decision made clear that countries have the right to decide under what conditions foreigners may enter its borders, but once a worker enters into an employment relationship, “the migrant acquires rights as a worker, which must be recognized and guaranteed, irrespective of his regular or irregular status in the State of employment.”
  It then outlined the different labor rights which it said were fundamental and must be respected by member countries.

OC-18 provides an important yardstick against which to measure a country’s compliance with general international principles of non-discrimination, and is especially useful to measure the policies of countries that have not ratified the migrant worker’s convention.  The following section of this paper will outline the general barriers to enforcement of labor rights of migrant workers in irregular status within the United States, followed by specific rights, remedies and limitations of those rights, best practices to protect the human rights of unauthorized migrants within the United States.

IMMIGRATION ENFORCEMENT AND INTERFERENCE WITH WORKERS RIGHTS 

Like migrant workers in all countries, unauthorized workers seeking to enforce their labor rights in the United States face a number of barriers:  poverty, geographic, cultural and linguistic isolation, and fear that complaints will result in their deportation.  Unscrupulous employers use threats to turn workers into immigration authorities as a strategy to keep complaints to a minimum.  Workers have an understandable fear that filing a complaint or even complaining informally to government authorities about labor code violations will result in their deportation, either because agency personnel will forward their information on to immigration authorities, or because their employer will do so. Employers who hire large numbers of unauthorized workers often suddenly take an interest in compliance with immigration laws as soon as workers make a formal complaint, or an accident takes place.  The result is a process that has a serious chilling effect on undocumented migrant workers contemplating whether to file a claim and on those who have courageously filed claims.

The continued stalemate around comprehensive immigration reform at the federal level, coupled with a weak economy, has made for an increase in both federal and state immigration enforcement, including the use of new enforcement tools.  These have included direct workplace enforcement against unauthorized workers at their place of employment, and dramatic increases in immigration enforcement at the state level, including mandated use (and consequent misuse) by employers of faulty federal databases to verify workers’ immigration status.  Each of these has provided tools for unscrupulous employers to drive unauthorized migrants into ever more precarious employment. The government’s decision to  focus immigration enforcement in the workplace and a federal and state-mandated increase of enforcement responsibilities of new, untrained actors such as police and sheriff’s departments and even state agencies, has created confusion among immigrant workers with respect to whether or not they can expect confidentiality if they have a complaint for violation of labor rights, and whether or not they can trust state and federal agencies whose purpose it is to ensure employers’ compliance with all labor laws.

Local (non-Federal) Enforcement of Immigration Laws in the States and the Federal Secure Communities Program 

Until recent years, it has been the practice in many U.S. cities and states that local police officials do not act as immigration agents, for several reasons. Turning local police into immigration agents is a dangerous trend that deters migrants from accessing or cooperating with the police for fear of immigration consequences. When migrants are afraid to file claims with administrative agencies, call the police, or go to court, they cannot benefit from the protections of law enforcement, and law enforcement loses important witnesses.  

In the past several years, a number of both mandatory and voluntary measures have forced local police and administrative agency personnel to act as immigration agents.  These have included the federal Secure Communities Program, a partnership between Immigration and Customs Enforcement (ICE) and local jails to identify and deport "criminal aliens," and a handful   of individually-enacted state laws that mandate local police and even administrative agencies that administer labor laws to enforce immigration laws. While most of the harshest state laws have been enjoined by courts as illegal, the laws have created a climate in which an employer can easily retaliate against a worker who has complained about unlawful conditions on the job by calling in the local police, as well as immigration authorities.

Mandatory Electronic Verification Systems

The federal E-Verify program allows employers to confirm the immigration status of newly-hired workers by checking their identity data against government databases. The program has been in use on a pilot or voluntary basis for most employers since 2004, allowing both governmental and nongovernmental studies of its effectiveness to take place. These studies have found that the database is rife with errors and generates discriminatory hiring and screening practices by employers.
 Employers who have contracts with the federal government, as well as at least some employers in thirteen U.S. states, are required to use the system.  A federal bill is pending before the U.S. Congress that would require all employers to use the E-Verify system.

If enacted, the federal bill would give unscrupulous employers a tool to either force unauthorized workers into more dangerous “off the books” employment, or to discharge workers who complain about job conditions, on the pretext that the employer has discovered that a worker is working without authorization.

SUBSTANTIVE LEGAL RIGHTS OF MIGRANTS IN IRREGULAR STATUS WITHIN THE U.S. AND THEIR LIMITATIONS

Freedom of Association and Collective Bargaining

Rights.  In the United States, a federal law called the National Labor Relations Act controls workers’ rights to freedom of association and collective bargaining.   It has long been the case that migrant workers, regardless of their immigration status, were considered “employees” covered under the Act.  Employer use of workers' immigration status to threaten, intimidate or remove workers in retaliation for their union activities was also held to constitute an unfair labor practice in violation of §8(a)(3) of the NLRA.
 

Limitations and Barriers.  In 2002, the United States Supreme Court decided in a case called Hoffman Plastic Compounds, Inc., v. NLRB,
 that an undocumented migrant worker illegally fired from his job because he was engaged in a union organizing campaign was not entitled to reinstatement and was not eligible for “back pay”  -- that is, compensation for work he would have performed had the employer not illegally terminated him.  More recently the National Labor Relations Board (NLRB) has held that this is the case even if the employer knew the worker’s immigration status at the time of hire.
  

Health and Safety on the Job

Rights. The primary U.S. law that protects workers’ rights to health and safety is the Occupational Safety and Health Act.  This law contains no exclusion for unauthorized migrant workers and the U.S. Department of Labor has stated that the Department will fully and vigorously enforce the Occupational Safety and Health Act (OSHA), as well as the FLSA, the Migrant and Seasonal Agricultural Worker Protection Act (AWPA), and the Mine Safety and Health Act, without regard to whether an employee is documented or undocumented.
   

Limitations and Barriers.  The Department of Labor statement leaves open the issue of whether or not  undocumented workers who suffer retaliation for asserting their health and safety rights can recover back pay.

Fair Wages for Work Performed

Rights. The principal federal law that protects workers’ rights to be paid is the Fair Labor Standards Act (FLSA).  FLSA protects most workers’ rights to a minimum wage (currently set at a very low $7.50 per hour), and to overtime pay of one and one half times the regular rate of pay for hours worked over 40 in one week.  The Department of Labor has stated that it will “fully and vigorously enforce the FLSA without regard to whether an employee is documented or undocumented.”  Like the federal law, most state wage and hour  laws contain no provision that distinguishes between documented and undocumented workers.  

Discrimination on the Job

Rights. Several national laws protect workers against discrimination on the job.  Title VII of the federal Civil Rights Act (Title VII) protects workers’ rights to be free from discrimination based on several factors:  sex, color, race, religion and national origin.
 The Age Discrimination in Employment Act (ADEA) protects workers’ rights to be free from discrimination based on age.
  The Americans with Disabilities Act (ADA) protects workers’ rights to be free from discrimination based on disabilities.
 The Unfair Immigration-Related Employment Practices Act protects certain immigrants from discrimination based on national origin and citizenship.
  States also have their own anti-discrimination statutes, which often provide broader protections than those available under the federal statutes.

Limitations and Barriers.  Immigrants without work authorization are excluded from the protection of the Unfair Immigration-Related Employment Practices Act, which protects against discrimination based on citizenship and national origin in employment.
  

Even before the Hoffman decision, one federal court of appeals had held that pursuant to the 1986 Immigration Reform and Control Act,  at least in the hiring context, no one is entitled to Title VII protection unless he or she was authorized  for employment.
  The Hoffman decision has had spillover impacts on protections under the anti-discrimination laws. Both New Jersey and California courts have concluded that victims of discrimination who are undocumented have no right to certain forms of compensation.
 One court has allowed an employer to force a worker to disclose her immigration status because that status could affect her eligibility for compensation for the mental distress she suffered as a result of sexual harassment.
  

Social Security Benefits 

Barriers and Limitations.  Migrants who are not authorized to work in the United States are not eligible (along with many legally present migrants) for many federal public benefits, including Social Security retirement benefits.  Many undocumented migrants in the United States obtain work by using false Social Security cards.  Even though these workers have paid into the system by way of mandatory payroll withholdings, they are unable to benefit from the Social Security system if their earnings were not properly credited due to a discrepancy, or “no match,” between the worker’s social security number and his/her name. 



Unemployment Compensation

Barriers and Limitations.  In the United States, a cooperative federal/state program exists which compensates workers who have lost their job through layoffs or other reason that is no fault of their own.   Under federal law, migrant workers must be in particular immigration categories in order to qualify for unemployment insurance.  The basic principle, as interpreted by the federal Department of Labor is that states may not provide unemployment compensation benefits to a migrant worker unless she had valid employment authorization both at the time she earned the wages and at the time she is unemployed and looking for work.  

Workers’ Compensation

Rights.  In the United States, all states have systems that cover medical benefits, wage loss, permanent disability and loss of life for workers who are injured in the job.  The systems vary in their generosity from state to state.  The process for an injured worker is to file a claim, which is decided by an administrative agency and which may be appealed to the courts. Generally, state laws include “aliens” in the definition of workers covered by the system.  State courts and administrative agencies in Arizona, California, the District of Columbia, Florida, Georgia, Illinois, Kansas, Kentucky, Louisiana, Maryland, Massachusetts, Michigan, Minnesota, Nebraska, New York, Ohio, Oklahoma, Pennsylvania, South Carolina, Tennessee and Texas have recently held that undocumented workers are covered under state compensation systems.
   

Limitations and Barriers.  In several states, including California, Michigan, Nevada, Nebraska, New York, Oregon, and Pennsylvania, courts have said that injured undocumented workers are not entitled to the full range of remedies, such as retraining, or payment for job loss.
  

In addition, it has become much more difficult in recent years for unauthorized migrants to claim the workers’ compensation benefits to which they are entitled, since most states require a valid Social Security Number (which can legally only be obtained by workers with work authorization) in order to apply for workers’ compensation.  Other state courts have blocked benefits for workers who have used a false Social Security Number in order to get a job, a common practice among unauthorized workers.

Claims for Personal Injury

In the United States, apart from the workers’ compensation system, in some limited circumstances, workers are allowed to sue third parties for lost wages and injuries on the job. Courts in different states have reached different results about whether an unauthorized worker can receive compensation for wages she would have earned if she had not been injured at work.  In Texas, Washington, and Pennsylvania, courts have said workers are eligible for this compensation.
   In California, Colorado, Florida, Kansas, Illinois, Massachusetts, New Hampshire, New York, New Mexico and Ohio, courts have placed limitations on eligibility.
 

Access to the Courts

Limitations and Barriers. When formal legal claims are filed in U.S. courts, both parties are allowed to ask a broad range of questions, and ask for a broad range of documents, from the other party in a process called “discovery.”  The subject matter of discovery covers anything relevant to a claim or defense, or anything that might become relevant.  Attorneys representing employers in claims brought by migrants are increasingly using the discovery process to inquire into a plaintiff’s immigration status, to obtain information that is allegedly relevant to the damages claimed.  But these measures clearly serve to intimidate the plaintiff into dropping the charges altogether, due to fear of retaliation and potential immigration consequences.  

In many of the circumstances listed above, employers have aggressively sought to force workers to disclose their immigration status.  While in most cases involving simple claims for wages that have not been paid for work performed, courts have refused to allow this practice, some courts have forced workers to talk about their immigration status in order to pursue claims.  At present, whether a worker is obligated to do so will depend on the attitude of the particular judge in her case, as well as the specific remedy she is seeking.

PROMISING DEVELOPMENTS WITH RESPECT TO PROTECTIONS OF UNAUTHORIZED MIGRANTS’ LABOR RIGHTS

Numerous instances have been documented in which unscrupulous employers or their surrogates have used immigration status as a means of undermining workers’ exercise of their labor rights.
   Worker advocates in the U.S. believe that the only way to adequately enforce labor rights of all workers is to establish a clear “firewall” between labor enforcement and immigration enforcement; that is, to make it clear that a workers’ immigration status is never a subject of questioning in a labor dispute. 

Federal (and some state) agencies have recognized that the failure to ensure equal access to labor law enforcement for undocumented migrants has a detrimental impact on all workers, nationals and migrants alike.  As such, they instituted policies that offer some limited protection to undocumented migrants who make complaints or whose employers threaten to turn them in to immigration authorities if they complain.

In general, the policies represent a step forward in protecting migrant workers’ access to remedies for violation of labor rights.  However, many of the policies are discretionary or weak, and no specific policy governs the rights of all workers in all situations.  The US, as well as many other countries, has a long way to go before there is an absolute firewall between wage enforcement and immigration enforcement.

U.S. DOL – ICE Memorandum of Understanding.  The U.S Department of Labor and the Department of Homeland Security entered into a new Memorandum of Understanding in March 2011, memorializing their agreement that Immigration and Customs Enforcement (ICE) would not conduct enforcement in workplaces where DOL has an ongoing investigation.
  

ICE Operating Instruction. ICE has also clarified that its internal Operating Instruction (which binds it to stay out of other agency investigations and complaints) is still binding on the agency. This 1990s policy says that when the agency receives information concerning the employment of undocumented or unauthorized aliens, officials must "consider" whether the information is being provided to interfere with employees’ rights to organize or enforce other workplace rights, or whether the information is being provided to retaliate against employees to vindicate those rights.
  Unfortunately, because this policy grants discretion to the immigration authorities, it is viewed by many advocates as an unreliable protection.

U Visa Certifications by the Department of Labor, Equal Employment Opportunity Commission, National Labor Relations Board and some state agencies.  Under a federal law enacted in 2000, a noncitizen crime victim who assists law enforcement in the investigation or prosecution of the crime may be eligible for a special type of temporary visa called a U visa.  In the past year, a number of labor agencies, including DOL, EEOC and the NLRB, have adopted protocols for certifying such victims for U visas.  The visas cover only a narrow category of workers, and must be approved by the Department of Homeland Security, but are nonetheless an additional tool for protecting immigrant workers who are also victims of crime.

ICE Prosecutorial Discretion Memorandum.  On June 17, 2011, Immigration and Customs Enforcement (ICE) issued a memorandum instructing its enforcement staff to exercise favorable discretion for individuals engaged in protected activity, including union organizing, complaints to authorities about employment discrimination, and plaintiffs in lawsuits related to civil rights or liberties violations.
  While the memorandum is too recent for its impact to be fully developed, it reaffirms that individual ICE agents and attorneys have the power in individual cases and under certain circumstances, including presumably in cases of employer retaliation, to decide not to pursue deportation against unauthorized workers.

CONCLUSION AND RECOMMENDATIONS

Currently in the United States, rights afforded migrant workers in irregular status do not comply with international human rights principles of non-discrimination.  Whether a worker has enforceable labor rights varies considerably from place to place, from federal law to state law, and depending on the particular remedy that the worker seeks.  This patchwork, coupled with a background of harsh enforcement tactics that have brought a broad range of authorities into enforcement of immigration laws, has made it ever more difficult for migrant workers in irregular status to enforce their existing labor rights and has created a two-tiered labor force.

At the same time, some promising new policies and practices have emerged that protect unauthorized migrants from retaliation.  However, even these policies lack cohesiveness.

The United States must address the existence of 8 million unauthorized workers and the precarious work situations in which they find themselves.  At the same time, the United States’ experience can inform this body’s General Comments.  We recommend that the Committee on Migrant Workers closely examine the contours of the principle of non-discrimination, and include in its comments guidance on the rights of migrants in irregular situations, the remedies available to them for violation of those rights, access to administrative and judicial processes, and protections against retaliation, including provision of permanent visas to victims of retaliation.
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