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2012 Day of General Discussion, 28 September 2012

The Rights of All Children in the Context of International Migration

-Written Contribution of the International Organization for Migration

The International Organization for Migration (IOM) welcomes the opportunity to participate in the Committee on the Rights of the Child’s 2012 Day of General Discussion and appreciates the chance to contribute to the discussion on “The Rights of All Children in the Context of International Migration.” As one the leading international organization for migration, IOM is committed to the principle that humane and orderly migration benefits migrants and society. 

IOM highlights the vulnerability of children in the context of international migration and are grateful to the Committee for addressing this important and extremely pertinent topic. IOM also supports the focus of the dialogue on developing more comprehensive guidance on the fulfilment of children’s rights in the context of migration and encourages further collaboration in this area. 

For its following submission, IOM focuses on 1) the role of jurisprudence in the protection of children in the context of international migration, 2) State obligations to ensure that all children in the context of international migration have access to their rights and basic services, 3) child rights-complaint alternatives to detention, and 4) the responsibilities of States under the CRC toward children born to parents in irregular migration situations. 

1. What is the role of and jurisprudence from international and regional courts, as well as other international and regional bodies established under relevant human rights instruments, in terms of protecting the rights of children in the context of international migration?


Jurisprudence from international and regional courts, as well as other international and regional bodies, plays a strong role in protecting the rights of children in the context of international migration. Such jurisprudence helps steer the development of good practices, clarify the evolving obligations of States and non-State actors under international law and bring to light and hold accountable violations of international standards.       


Although jurisprudence from international courts has not looked directly at the rights of children through a migration lens, the International Criminal Court has been influential in holding individuals responsible for the treatment of children. All crimes under the ICC’s jurisdiction affect children broadly and the Rome Statute expressly makes the recruitment of child soldiers a crime under international law. 


Conversely, jurisprudence from Regional Courts has directly addressed the rights of children in migration situations. The European Court of Human Rights, consistently stressing the high vulnerability of children in detention and deportation situations, has emphasized the importance of considering alternatives to detention, ensuring that children are not placed in adult detention facilities, and providing children with adequate counseling and educational services.
 In the case Rahimi v. Greece
, the Court highlighted the importance of considering the child’s best interest throughout all proceedings and reiterated the duty of the State to appoint a guardian for unaccompanied minors. 


Taking further steps to protect children throughout all phases of migration, Regional Courts have also stressed the rights of migrant children outside of detention and deportation. The European Court of Human Rights has highlighted the obligation of States to aid in family reunification and stated that a fair balance must be found between the applicants’ interests in the right to a family and the State’s interest in managing migration.
 The Court has also stressed the positive obligations of States to adopt criminal law provisions which penalize practices of forced servitude and slavery and to acknowledge that children and other vulnerable individuals are entitled to state protection, in the form of effective deterrence, against such serious breaches of personal integrity.
 In the important case of Yean and Bosico v. Dominican Republic,
 the Inter-American Court of Human Rights addressed the issue of nationality and stated that migratory status 1) can never function as a justification for depriving a person the right to nationality, 2) the migratory status of a person is not transmitted to children, and 3) the fact that a person was born on the territory of a State is enough for that person to acquire nationality when they would otherwise be stateless. The case was monumental in protecting the rights of migrant children as it showed that States have an obligation to respect and ensure the right to equal protection and non-discrimination irrespective of migratory status.


In regards to jurisprudence from international treaty bodies,
 several cases have been instrumental in the protection of the rights of migrant children. For example, the European Committee of Social Rights held that a restriction, which only provided healthcare to children if they had been a resident in France for a fixed period or were in a life threatening situation, violated the rights of irregular migrant children.
 Finding that health care is a prerequisite to the preservation of human dignity, the Committee determined that legislation which denies entitlement to medical assistance to migrant children, regardless of status, is contrary to the Charter. Similarly, the Committee found that immigration policies that link the right to shelter to residence status violate the Charter.
 In order to prevent homelessness, States have an obligation to provide shelter to children, regardless of status, as long as they are in the State’s jurisdiction.  Reiterating the harmful effects of the detention of children, the Human Rights Committee has also stated that the best interest of the child must be the primary and guiding consideration for all decisions and that a less intrusive measure than detention should be used when dealing with children.
 


Considering the available jurisprudence, along with general comments and guiding principles, there emerges a strong base for protecting the rights of children in the context of international migration. The challenge in the future is continuing to build this base and holding violators responsible for actions that undermine the general international human rights standards touched on above.  

2. What are State obligations under international law to ensure that children in the context of international migration, whether unaccompanied or with their families, access their rights and basic services? (Including but not limited to: education, health care, housing, child protection, family-based alternative care)
Under the human rights framework, a child’s right to access his or her social rights such as the right to the highest attainable standard of health and the right to education are protected by the International Covenant on Economic, Social and Cultural Rights (ICESCR).
 Unfortunately, during the migration process children are at particular risk of having their social rights violated and they often face discrimination when trying to access necessary basic services.
 This risk is likely to increase if the child is migrating in an irregular situation and while some restrictions are violations de jure, e.g. provided for by national laws and regulations, many migrants see their rights being violated de facto.
 For example, in the health care system, although irregular migrants have a right to seek treatment, health care staff may be under an obligation to report the migrant’s irregular status to the authorities, which in turn will discourage the migrant from seeking medical assistance.  It may also be the case that the migrant child experiences xenophobic attitudes from staff which can also limit access to his or her social rights.

The Committee on Economic, Social and Cultural Rights has stated that the rights under the ICESCR apply to everyone and that all children should have access to education, adequate food and affordable heath care, regardless of their legal status (emphasis added).
 Moreover, the Committee on the Elimination of Racial Discrimination has urged the States Parties to remove any obstacles that prevent the enjoyment of ESC rights of non-citizens.
 The Committee further stressed the importance of access to non-segregated education for children who are non-citizens, irrespective of their migratory status.
 The International Convention on the Protection of the Rights of All Migrant Workers and their Families (ICRMW) provides a more elaborative set of obligations of States in relation to the ESC rights of both regular and irregular migrant workers and their families.

The Convention on the Rights of the Child sets out several important ESC rights for each child within a State Party’s jurisdiction, including, among others, the right to access heath care, education, housing and the right to nutritious food (emphasis added).
 Moreover, the Committee on the Rights of the Child has clarified the obligations of States in relation to unaccompanied children outside their country of origin. It states that “States should ensure education during all phases of the migration cycle” including vocational education and must include quality education for those children with special needs, in particular for disabled children.
 In relation to the access to health care, the Committee has highlighted the importance of equality between migrant children and nationals.
 Furthermore, States ought to address and assess the individual experiences and traumas of migrant children and provide culturally appropriate and gender-sensitive mental health care.
 

As to care and accommodation for migrant children, if the child is migrating with one or several family members, the principle of family unity ought to be respected by the State unless such arrangements are against the best interests of the child.
 If the child is migrating without any family members, the State must provide the child with special protection and assistance. The Committee on the Rights of the Child has stated that the State Parties are obliged to “take responsibility as the de facto caregiver […] even if these children are not within the context of physical care settings such as foster homes, group homes or NGO facilities”.
 One option is to provide the child with alternative care inter alia foster care, kafalah of Islamic law or placement in suitable institutions for the care of children.
 Any selection for alternative care should include a consideration of the child’s age and gender as well as his or her ethnic, religious, cultural and linguistic background.
 Notwithstanding the kind of care arrangement, regular supervision and assessment must be maintained by qualified persons to “ensure the child’s physical and psychosocial health, protection against domestic violence or exploitation, and access to educational and vocational skills and opportunities”.
  Where a child is migrating unaccompanied it is also vital that his or her own views are taken into account regarding any such care arrangements.

3. How to ensure that children in the context of international migration are not subject to administrative detention or criminalisation measures; what are child rights-compliant alternatives to detention?

Everyone has a human right to liberty and security and no one should be arbitrarily detained.
 Children should only be detained as a measure of last resort and for the shortest period of time possible.
 The Committee on the rights of the Child has further stated that “[d]etention cannot be justified solely on the basis of the child being unaccompanied or separated, or on their migratory or residence status, or lack thereof”.
 It is well-known that detention can have a detrimental impact on a child’s physical and mental health.
 Being placed in detention can increase the risk of catching infectious diseases and it can also place the child at a risk of being sexually abused, in particular if the child is unaccompanied or separated from his or her family.
 Many of the migrant children who are placed in detention might suffer from previous trauma and detention can in itself have an extremely negative effect on a child’s mental health and cause severe depression and PTSD.
 Although the negative effects of detention are well-known, several States continue to place children in administrative detention and even though some States as policy do not use detention for children who are under 18 years old, they might choose to detain the child as an adult in cases where they are uncertain about the child’s age.

If a child is detained, the detention must be in conformity with human rights standards as well as with special child-rights standards: the particular needs and age of the child have to be taken into consideration; the child should be kept separated from unrelated adults; and the facilities must be child-friendly.
 While under the CRC children should not be separated from their parents as a general rule,
 States cannot justify the detention of children together with their families on the basis on family unity. States ought to instead respect the child’s dual rights to both family life and liberty. 

It is recommended that States look to alternatives to administrative detention, especially when children are involved. There are several alternatives which have been implemented in various States such as electronic monitoring, reporting requirements, supervised accommodation, etc.
 One alternative which has been found successful and suitable for families is the caseworker approach where each individual, in addition to temporary accommodation, gets a case worker assigned to his or her case who will provide legal assistance and information during the whole process.
 If a child is migrating without any family, he or she should be assigned a guardian who can protect the best interests of the child during the process.
 Providing support and advice during the process allows for the person to have some control over the future of his or her family, which in turn leads to a decreased risk of absconding because the person feels safer when he or she has been properly informed about the situation.
 In addition to temporary accommodation and legal advice, it is also important to provide heath screenings and legal counselling for those who need it and in relation to children, their right to education must also be respected. 

4. What are the duties and responsibilities stemming from the CRC for States parties towards children born to parents in irregular migration situations? (How can States parties ensure that all children in the context of international migration have access to birth registration, a nationality, and, in the case of ius soli, legal residence for parents on the grounds of the right to family unity, and to prevent statelessness?)
Acknowledging the inherent dignity and the equal and inalienable rights of all people, the Convention on the Rights of the Child recognizes the particularly vulnerable position of children and works to protect the rights of all children regardless of status. As articulated in Article 2, the principle of non-discrimination applies not only to the status of a child, but also to that of his or her parents. This focus on non-discrimination is especially pertinent to children born to parents in irregular migration situations. States have a duty to ensure that these children both have access to, and enjoyment of, the rights contained in the Convention and must also protect these children from actions of private actors that would lead to discrimination on account of the irregular status of the children’s parents. 

Recognizing that children born to parents in irregular situations are one of the most vulnerable groups of young children, the Committee on the Right of the Child has specifically called on States to guarantee that these children have access to appropriate and effective services.
 This includes fighting discrimination wherever it comes from, be it from the family, the community, or other institutions.
 Continued focus is needed in this area as these children still often face barriers to access to adequate schooling, healthcare, and other social services.
 

Imperative in implementing effective services for children of irregular migrants is ensuring the right of every child to acquire a nationality. Acknowledging the link between birth registration and the right to a nationality, Article 7 of the Convention creates a positive obligation for States to take all necessary measures to ensure that children are registered at birth and to seek out unregistered children.
 Registration of a child and the granting of some type of status by the legal order of the state is the minimum guarantee for the enjoyment of the right to acquire a nationality.
     

As the Committee has highlighted, however, registration at birth is still a major challenge and can impact a child’s sense of personal identity and their ability to access basic entitlements.
 Without birth registration, a child is often effectively barred from meaningful involvement in society and is more vulnerable to exploitation.
 The fact that a child was born to a parent in an irregular migration situation does not deprive the child of the right to birth registration or a nationality and does not mean that the child inherits the status of their parent.
 

Increasing access to birth registration lies both in the drafting and enforcement of legislation as well as in the dissemination of information in local communities. By strengthening the structures in place to register children, especially those in rural areas, States may increase knowledge of where and how to register children as well as highlight the importance of registering children. Universal birth registration legislation by itself is not enough, and the Committee on the Rights of the Child has supported the implementation of a universal birth registration campaign to raise awareness.
  

Although states may chose to determine nationality through jus sanguins, jus soli or a combination of the two, the state’s right to determine nationality must always be balanced with the rights of children to acquire a nationality.
 Considering that states also have a positive obligation to prevent statelessness, children should be granted nationality in the state they were born if they would otherwise be rendered stateless.
 In sum, children may not be deprived of their nationality, or the right to acquire one, and be rendered stateless based on the legal or social status of their parents.
 

Under Article 7 of the Convention, a child also has “as far as possible, the right to know and be cared for by his or her parents.” This right poses an interesting question for the role of the state (especially states that recognize nationality through jus soli) when it comes to children born to parents in an irregular migration situation. While Article 7 does not create an obligation for states to change the irregular statuses of the parents of these children, the right of children to be cared for by their parents should factor into immigration proceedings, along with the principle of the best interests of the child (as articulated in Article 3 of the Convention).
 While under the Convention, State parties do not have a positive obligation to guarantee family unity, the preamble recognizes the importance of the family as a fundamental group of society and the need to afford it protection and assistance. This creates a positive obligation that at the very least, States should balance the right to manage migration with the best interests of the child, which usually runs in favour of family unity. 


From the abundance of CRC Committee comments focusing on the need for further protection of children of irregular migrants, it follows that extra resources, sharing of best practices, and focus on general education programs should be implemented in order to help States ensure that all children have equal access and enjoyment of the rights under the Convention. 
� See Popov v. France, Application no. 39472/07, Judgment, Strasbourg, 19 January 2012, (holding that the two week placement of a family in a detention centre was a violation of Article 3 and 8 of the Convention as the authorities did not appropriately measure the inevitable harmful effects of detention on children); Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, Application no. 13178/03, Judgment, Strasbourg, 12 October 2006 (holding that the detention and deportation of a five year old back to the DRC amounted to inhumane treatment in violation of Article 3 and 8). 


� Application no. 8687/08, Judgment, Strasbourg, 4 May 2011. 


� See Tuquabo-Tekle and Others v. The Netherlands, Application no. 60665/00, Judgment, Strasbourg, 1 December 2005 (finding a violation of Article 8 of the Convention for the State’s failure to strike a fair balance and allow the applicant’s daughter to join her family in the Netherlands); Sen v. The Netherlands, Application no. 31465/96, Judgment, Strasbourg, 21 December 2001. 


� Siliadin v. France, Application no. 73316/01, Judgment, Strasbourg, 26 July 2005.


� Judgment of September 8, 2005. 


� See also, Inter-American Court of Human Rights, Advisory Opinion No. 18, 2003, Human Rights and Legal Condition of Undocumented Migrants.


� Please also note that 


� International Federation of Human Rights Leagues (FIDH) v. France, European Court of Social Rights, Complaint No. 14/2003.


� Defence for Children International v. The Netherlands, European Court of Social Rights, Complaint No. 47/2008. 


� Bakhtiyari v. Australia, Human Rights Committee, Communication No. 1069/2002. 


� See ICESCR arts. 12 and 13.


� E/2010/89, para. 2.


� Touzenis, K., 2008, Human Rights of Migrant Children, IOM, Geneva, p. 49.


� CESR General Comment n°20, Non-discrimination in economic, social and cultural right, E/C.12/GC/20, para. 30. However, note that under art. 2(3) “Developing countries, with due regard to human rights and their national economy, may determine to what extent they would guarantee the economic rights recognized in the present Covenant to non-nationals.” (emphasis added).


� CERD General Recommendation n°30, Discrimination against non-citizens, 01/10/2004, para. 29.


� Ibid. para. 30.


� See, CRC arts. 24, 28, 27. 


� CRC, General Comment n°6, Treatment of unaccompanied or separated children outside their country of origin, � FILLIN "Symbol" \* MERGEFORMAT �CRC/GC/2005/6�, para. 41.


� Ibid. para. 46


� Ibid, paras. 47-49.


� Ibid, para. 40.


� CRC, General Comment n°13, The right of the child to freedom of all forms of violence, CRC/GC/13, para. 35.


� CRC art. 20. In addition, any alternative care should comply with the UN Guidelines for the Alternative Care for Children, A/RES/64/142, 24 February 2010.


� CRC, General Comment n°6, supra note 8, para. 40. 


� CRC, General Comment n°6, supra note 8, para. 40.


� CRC, General Comment n°6, supra note 8, para. 25.


� ICCPR, art. 9.


� CRC, art. 37. 


� CRC, General Comment, op.cit., para. 61. 


� International Detention Coalition (IDC), 2012, Captured Childhood : Introducing a new model to ensure the rights and liberty of refugee, asylum seeker and irregular migrant children affected by immigration detention, IDC, Melbourne, p. 48.


� UNICEF, 2004, A Child-rights approach on international migration and child trafficking: a UNICEF perspective, p 56. 


� IDC, op. cit., 1, p. 51.


� Crawley, H. & Lester, T., 2005, No place for a child: children in UK immigration detention: impacts, alternatives and safeguards, Save the Children, London, para. 1.3.3.


� Touzenis, op.cit., p. 32. See also Popov v. France, 39472/07 & 39474/07, ECtHR, 19 January 2012. 


� CRC, art. 9.


� See Crawley, H., 2010, Ending the detention of children: developing an alternative approach to family returns, Centre for Migration Policy Research, Swansea University. 


� Bercow, L. Lord Dubs & Harris, E., 2006, Alternatives to immigration detention


of families and children, Discussion Paper supported by the No Place for a Child Coalition, p. 19. 


� IDC, op.cit., p. 60. 


� Crawley, op.cit., p. 12.


� Committee on the Rights of the Child, General Comment No. 7 (UN Doc. CRC/C/GC/7/Rev.1, 2005). 


� CRC/C/GC/7/Rev.1


� See e.g. CRC Committee, Concluding Observations: Greece (UN Doc. CRC/C/GRC/CO/2-3, 2012) , paras. 26-27; Iceland (UN Doc. CRC/C/ISL/CO/3-4, 2012), paras. 36-37; Italy, (UN Doc. CRC/C/ITA/CO/3-4, 2011) paras. 15, 68-69.    


� Ziemele, para. 40, pg. 33. 


� Ineta Ziemele, Commentary on the United Nations Convention on the Rights of the Child, Article 7: The Right to Birth Registration, Name and Nationality, and the Right to Know and Be Cared for by Parents, Martinus Nijhoff Publishers (Netherlands, 2007), para. 43, pg. 35. 


� CRC/C/GC/7/Rev.1; Thailand (UN Doc. CRC/C/THA/CO/3-4, 2012) paras. 41-44; Panama (UN Doc. CRC/C/PAN/CO/3-4, 2011) paras. 39-40.


� 37 Ga. J. Int'l & Comp. L. 519


� See Yean and Bosico v. Dominican Republic, Inter-American Court of Human Rights, Judgment of September 8, 2005 (finding that the discriminatory application of nationality and birth registration laws in the  Dominican Republic rendered children of Haitian-descent stateless and that the laws and their application had to be changed to ensure the right to nationality). See also Committee on the Protection of the Rights of all Migrant Workers and Members of Their Families, General Comment No. 1, paragraph 58 (CMW/C/GC/1). 


� CRC/C/GC/7/Rev.1


� See Inter-American Court of Human Rights Advisory Opinion 198 (emphasizing that international law imposes certain limits on the power of states in the conferral and regulation of nationality). 


� See 1961 Convention on the Reduction of Statelessness; Human Rights Committee, General Comment No. 17 Article 24 (Rights of the Child), (HRI/GEN/1/Rev.9(Vol.I)).


� Ziemele, para. 47, pg. 36. 


� See CRC Article 2. See also Hendrick Winata, So Lan Li and Barry Winata v. Australia, Human Rights Committee, Communication No. 930/2000 (holding that the deportation of two parents, which would force the family to choose either to leave their 13 year old child behind or accompany them, would constitute an arbitrary interference with the family and a failure to provide the child with the necessary measures of protection as a minor); Baker v. Canada (Minister of Citizenship and Immigration), 1999, 2 S.C.R. 817 (remanding and holding that the decision to deport a mother despite not considering the interests of her Canadian children was an unreasonable exercise of power). 
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