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IDA comments to CRPD Committee’s Draft Guidelines for periodic reporting
The International Disability Alliance (IDA) welcomes the Draft Guidelines for periodic reporting to the Committee on the Rights of Persons with Disabilities.  We consider them an important contribution to facilitate States’ reporting obligations under Article 35 of the CRPD, as well as to raise awareness on substantive issues under CRPD and, overall, to strengthen the quality and the outcomes of State review processes and constructive dialogues.

In this present submission, some general observations and comments will be shared on the nature and purpose of the document with some proposals offered in order to meet the needs of States in their reporting obligations.  Second, some specific drafting suggestions will be proposed on substantive content in order to ensure the inclusion of key issues, as well as to clarify positions.

General observations
The purported objective of the document is to provide guidance to States for reporting to the Committee, including within the framework of the Simplified Reporting Procedure (SRP).  In its present form, however, rather than guidance, the document provides a very exhaustive set of indicators for monitoring compliance with the Convention.   

The purpose of reporting guidelines and human rights indicators indeed intersect and are mutually reinforcing for enhanced realisation of the Convention on the ground.  Yet, the scope and depth of reporting guidelines on the one hand, and indicators on the other, necessarily diverge.  The former, and the present stated purpose of the document, is to provide States Parties with guidance for reporting as well as for the constructive dialogue, whereas the latter has the intent to breakdown each provision for comprehensive and exhaustive measurement of implementation.  
As the document stands currently, it is a very lengthy text (32 pages and 374 paragraphs) which goes into considerable detail about elements of each provision.  While it claims not to be exhaustive, the expanse and specificity which the text presents, feigns a complete study of the Convention and will unequivocally lead the reader to that conclusion.  While the document is indeed ambitious in its scope, the resulting intricacy and expanse fails to lend itself as a practical tool in terms of ease of use for drafting reports and may contribute to perplexing and burdening the reporting activity- which is contrary to its original intention. 
Comparatively, the present reporting guidelines depart drastically from reporting guidelines of other treaty bodies,
 again concerning scope and depth.  In terms of the current endeavours to harmonise the treaty body system in order to facilitate and enhance engagement by States Parties, as well as participation by civil society and other stakeholders, such a deviation diminishes the efforts being taken to strengthen the wider system.  Further, the current text does not provide any guidance on the Simplified Reporting Procedure (SRP) despite stating this as one of its aims (paragraph 1).  Other treaty bodies which have also adopted the SRP- such as the Committee against Torture and the Human Rights Committee- have elaborated guidance on the SRP, particularly looking at the practical change in process for both States Parties and the Committee, as well as civil society, and those guidelines provide concrete schedules in order to ensure that all stakeholders may engage meaningfully and in a timely manner with the new procedure.
  

Another concern is that the draft reporting guidelines aim to analyse provisions which have not yet benefitted from elaborated jurisprudence by the Committee.  Given that the Committee’s jurisprudence is still relatively young (in comparison with other treaty bodies) and will no doubt exponentially develop with the continuation of state reviews, decisions on individual communications and general comments, these guidelines may unintentionally restrict the scope of application of the Convention.

On another note, while we applaud the CRPD Committee’s endeavours to integrate the 2030 Sustainable Development Agenda and Framework in the CRPD reporting process, the current formulation falls short of the expected breadth of synergies between the two instruments.  Beyond the explicit references to persons with disabilities, the rights of persons with disabilities are cross-cutting and can read throughout the SDGs, yet the present draft guidelines only refer to the SDGs in paragraphs 30 and 89.  Contrary to the purported objective, this formulation may provoke the impression that those are the sole links between the implementation of the CRPD and the SDGs.
Finally, throughout the document there is repetition and overlapping that could be avoided through a careful review and discussion of the document, including through rounds of consultations and peer reviews.   

As a concrete proposal, it is suggested that the Committee reflect upon what kind of document would best meet the needs of States Parties to comply with their reporting obligations and to introduce and provide guidance on how the Committee will apply the SRP, and thus to re-formulate a document accordingly.  Should the Committee wish to formulate concrete human rights indicators, this could be another exercise, a separate document which the Committee could take appropriate time to develop in consultation with all stakeholders, including DPOs, UN agencies, independent monitoring frameworks, etc.  Moreover, given that OHCHR is currently developing human rights indicators on the CRPD and addressing the intersections between the CRPD and SDGs, the CRPD Committee could work in concert with OHCHR to contribute to their process as well as having that feed into their own activities and reflections.  Certainly, the draft document upon revision could be a very strong contribution coming from the Committee to the OHCHR’s exercise in developing CRPD human rights indicators.
Specific drafting suggestions
Notwithstanding the proposal on how to reshape the reporting guidelines, below are some comments on substance of components of the provisions.
Article 4 
- para 22: Together with the reference to progressive realisation, the obligation of refrain from retrogressive measures could also be made explicit.
- para 24: reference could be made to supporting and enabling a diversified range of organisations representing persons with disabilities.
Article 5, para 32: amend as follows
“denial of reasonable accommodation and discrimination by association to [add: persons with disabilities] disability, [add: perceived disability,] and multiple and intersectional discrimination.”

Article 9, para 97: amend as follows

“Provide information on the forms of live assistance and intermediaries, including guides, readers and professional sign language interpreters, [insert: as well as interpreter-guides for deafblind persons, and assistants for persons with autism and persons with multiple disabilities,] to facilitate accessibility to buildings, services and other facilities open to the public.”
Article 10, para 107

- the issue of eugenic abortion has never been dealt with by the Committee under right to life but as a matter of discrimination.  In the present context, even if the measure does not relate directly to the practice but to awareness-raising to prevent the practice, it could be more consistent to present this under Articles 5 or 8- to dissociate this issue with the right to life.
Article 12

This section could be fleshed out further, in particular given that General Comment no 1 provides concrete guidance and it would be a lost opportunity not to translate those components into reporting guidelines or alternatively in a document compiling human rights indicators for implementation.  

For example, among others, information should be shared given laws which explicitly recognise the legal capacity of persons with disabilities on an equal basis with others in the enjoyment and exercise of all rights. 

Article 13, paras 125, 128 & 135 
In the context of access to justice, references should be made to “procedural accommodations”, instead of to “reasonable accommodation” or “reasonable accommodation, including procedural accommodation”. 

It must be recalled that “[p]rocedural accommodations differ from reasonable accommodations in that the former are not bound to, or limited by, an objective reasonableness test to determine whether they are disproportionate or represent an undue burden.”
 
The CRPD’s drafting history also shows that the term reasonable accommodation was abandoned within the context of Article 13 and the adopted version of “procedural and age appropriate accommodations.”

-para 125, delete reasonable accommodations; the word “victims” should be replaced by “petitioner” or “complainant”; and the word “perpetrators” should be replaced by “defendants or respondents”. The paragraph would read as follows:
125.
Measures to ensure the availability of procedural accommodations throughout legal processes to ensure the effective participation of all persons with disabilities in the justice system, whatever the role they find themselves in (for example, as petitioner/applicant defendant/respondent, witness or member of jury).

- para 128, replace reasonable accommodation by procedural accommodations as follows:
128.
Measures taken to ensure the effective training of personnel, including but not limited to lawyers, magistrates, judges, prison staff, sign-language interpreters and the police, in the national justice and prison system, on the rights of persons with disabilities, inter alia, on respecting the right to a fair trial and the obligation to provide procedural accommodations for persons with disabilities. 

Article 14, para 131 
It is suggested to include the phrase “or presumed dangerousness to oneself or to third parties, particularly persons with psychosocial impairments” at the end of para 131. 
This phrase is present in paragraph 129 when referring to measures to repeal any legal provisions and to eradicate policies and practices that allow for the deprivation of liberty of persons with disabilities “on the basis of actual or perceived impairments, or presumed dangerousness to oneself or to third parties, particularly persons with psychosocial impairments.”   
Article 14
- para 134 
In order to be comprehensive and remove the risk for deprivation of liberty on the basis of impairments in the context of criminal law, it is proposed to add two phrases, as follows: “Measures taken to repeal from criminal procedural law any proceedings according to which persons with disabilities are declared “unfit to stand trial”,  “unfit to plea”, incapable, or exempt from criminal prosecution [insert: and/or responsibility], including those that result in security measures [insert: and/or other forms of deprivation of liberty on the basis of impairments].”
- para 135, see comments above under Art 13 and amend as follows:
135.
Legislative and other measures put in place to ensure that persons with disabilities who have been deprived of their liberty in conformity with the law are provided with the required reasonable accommodation, including procedural accommodations, [insert: as well as reasonable accommodation] in legal proceedings related to the legality of detention.

- para 137, Reference should be made to the obligation to provide reasonable accommodation in the context of persons with disabilities who are deprived of their liberty, in accordance with Article 14(2).
Article 23, para 225 
We propose to replace the word “require” with the word “request”. The word “require” might imply that the assessment can be done by another person other than the individual concerned. The word “request” clearly indicates that it is the person concerned who seeks the support, ensuring that support is not imposed. 
Article 24 
- para 230 
We propose adding the following elements to this paragraph: “Measures to ensure that laws on education provide for inclusive and quality education with a clear definition of inclusive education, including a substantive [insert: and enforceable] right to inclusive education for all persons with disabilities, a “non-rejection” clause [insert: and the explicit right to be provided with reasonable accommodation to] provid[e] for [insert: immediate] non-discrimination”.

In this way, enforceability is made explicit to prevent “aspirational” acknowledgements of this right.  Furthermore, the inclusion of the provision of reasonable accommodation and its immediate character in this paragraph aims at completing the main elements of non-discrimination in education, together with the non-rejection clause, which serve to render reporting more effective and clear. 
- para 233

There is need to also identify early ‘language’ needs (language is defined in Art 2 to include sign languages). This includes sign languages for deaf and a range of sign languages for some deafblind persons. Proposed amendment to: 
Measures taken by the State party to ensure the early identification of persons with disabilities and their education and linguistic/communication needs.

In the same vein, additional indicators should be added:
· Number of students receiving direct instruction in sign language in all classes (disaggregated by deaf and deafblind students). 

· Number of schools which teach classes by direct instruction in sign language.

· With respect of deaf students: Number of schools which provide instruction and assessment by trained bilingual teachers in sign language. 

· Number of schools which provide instruction and assessment in Braille, alternative communication formats, such as tactile communication for deafblind students, and orientation and mobility training.
- para 251 
As it stands, this paragraph could reproduce a very common confusion between accessibility and reasonable accommodation which limits the latter to issues related with the former. The paragraph could be rephrased to prevent such confusion, by addressing separately the concerns of accessibility , provision of reasonable accommodation and support in different paragraphs.
- para 255: amend this indicator to include extra words as follows:

Information on the support measures that exist for persons with disabilities to exercise their right to education, including the use of a learning support assistant [add: or a sign language interpreter].

- para 256: proposed amendment as follows

Measures to ensure that all persons with disabilities, in particular children, have access [add: (including language access)] to education in environments that maximize their academic, [add: cognitive, linguistic] and social development. 

- para 258: amend as follows

Steps to facilitate access to learning of Braille, other alternative scripts, augmentative and alternative modes, diverse means and formats of communication [add: (including tactile forms of communication and the learning of sign language)], learning of orientation and mobility skills, and [add: to facilitate] peer support and mentoring.  

-  para 260 
This paragraph shows clearly that the guidelines did not consider the ideas of “sign language environment” and “bilingual schools” as a way to go concerning education that is inclusive of deaf persons.
 

We propose the following drafting for this paragraph: “Steps to facilitate access to the [insert: sign language] learning of sign language [insert: environment and bilingual schools], and promotion of the linguistic identity of the deaf community, [insert: as well as alternative modes of communication such as tactile communication for deafblind students].”
- para 261, amend as follows
“Steps taken to ensure that the education of persons, and in particular children, who are blind, deaf [insert: ,]or deafblind, [insert: or with multiple disabilities] is delivered in the most appropriate languages and modes and means of communication for the individual, and in environments which maximize academic and social development.”

Article 27

Reference should be made to whether a minimum wage exists and whether there are any formal or informal exemptions made to persons with disabilities.
Article 31, para 353 
The paragraph provides the example of the the Washington Group on Statistics or the WHO statistics and data collection in accordance with the human rights-based model of disability focusing on the barriers experienced by persons living with an impairment. However, it is suggested that a more cautious approach should be adopted when providing this kind of example. We consider it would be important to reflect on the extent to which the practice referred to has been considered, assessed and endorsed by the Committee. 
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