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The International Disability Alliance (IDA) welcomes the Draft Guidelines on the establishment of Independent Monitoring Frameworks & their participation in the work of the Committee.  We consider them to be an important contribution to facilitate the participation of independent monitoring frameworks in the work of the Committee and to fulfil their essential role at the national level for the promotion and monitoring of CRPD implementation.
In this present submission, a few general comments will be shared with a view to clarifying and strengthening the guidelines and enhancing understanding of the nature and role of independent monitoring frameworks.

General observations
Title of document
The title of the document, “Guidelines on the establishment of independent monitoring frameworks…” may lend itself to confusion as it leads readers to expect that the document provides guidance on the process of establishing the framework, whereas it is restricted to setting out the criteria which the framework should fulfil, and does not delve into the process itself.   The document could be renamed “Guidelines on Independent Monitoring Frameworks & their participation in the work of the Committee”.

Independence
In the present guidelines, the Committee is presented with a significant opportunity to elucidate the criteria of independence of the Article 33(2) framework.  While there is a related precedent in the Optional Protocol to the Convention against Torture concerning extending monitoring of the implementation of the instrument to the national level through National Preventive Mechanisms (NPMs), the CRPD’s independent monitoring framework is distinctly unique.  The Committee should provide authoritative guidance based on its jurisprudence and experience of what constitutes an independent monitoring framework in line with the Convention. 
The role of the independent monitoring framework is recognised as pivotal to ensure implementation of the Convention on the ground.   The experience of the Committee within the context of state reviews demonstrates that the mandate of the independent monitoring framework has been hindered where the designated body, or any of the bodies forming the framework, is not independent from the government.  In this respect, the Committee’s recommendations to States Parties have called for independence within the framework where designations at the time of the review: included a government entity (executive branch), fell under the mandate of the government, or whose membership included government officials, such as in the cases of Lithuania, Portugal, Brazil, European Union, Czech Republic, Ecuador, Austria, Paraguay, Argentina, Hungary and Peru.  
For example, for Lithuania, the Committee noted that the designation of the two bodies composing the independent monitoring framework, i.e. the Office of Equal Opportunities Ombudsperson and the Council for the Affairs of the Disabled, did not comply with the Paris Principles, “notably because the Council falls under the mandate of the Ministry of Social Security and Labour”.
  Accordingly, the Committee called for removal of the latter from the independent monitoring framework.

Another pertinent example is the case of the European Union where the European Commission was designated as the focal point under Article 33(1) as well as part of the independent monitoring framework, together with the European Parliament, European Ombudsman, EU Agency for Fundamental Rights and the European Disability Forum, under Article 33(2).  The Committee issued the recommendation to “decouple the EC’s roles – by its removal from the independent monitoring framework- to ensure full compliance with the Paris Principles.”
   It is well worth noting that following the review and Concluding Observations, the EC withdrew from the EU monitoring framework; it is a good illustration of the authoritative nature of the Committee’s recommendations and their immediate impact to improve the national framework for independent monitoring.
In order to ensure that the Committee’s position on independence is clearly reflected in the text, it is proposed that this paragraph is revised to read:

States parties have a margin of appreciation to decide whether or not the monitoring framework would consist of one or more monitoring mechanisms. When a simple entity is appointed as a monitoring mechanism, this single body is required to be independent [insert: from the government] and comply with the Paris Principles. If the monitoring framework consists of one or more mechanisms, [insert: all mechanisms are required to be independent from the government, and] at least one of these mechanisms is required to be compliant with the Paris Principles.

This is consistent with the Committee’s jurisprudence, albeit would be beneficial to ensure that it is read together with the amended revisions (below) related to paragraph 13.
Paragraph 13 presently reads: “the respect of functional independence entails that States parties ensure that the monitoring framework (1) is independent from the executive branch of the State party; …”  
Applying the Committee’s jurisprudence as highlighted above, the guidelines should explicitly set out the requirement for all of the entities belonging to the monitoring framework to be independent from the government.  It is proposed that paragraph 13 be amended as follows : 
“the respect of functional independence entails that States parties ensure that [insert: the mechanism, or each mechanism,] composing the monitoring framework (1) is independent from the executive branch of the State party; and the monitoring framework [insert: (1)] has members are appointed in a public, democratic, transparent and participatory manner; …”  

This would ensure that all entities making up the monitoring framework are independent from the government.

In the same vein, it would appear that paragraph 20 of the draft guidelines departs from the Committee’s jurisprudence on independence concerning the involvement of formally appointed advisory bodies such as disability councils in the implementation of the Convention.  Paragraph 20 is formulated in an obscure manner; it presently reads:

20.  In cases in which formally appointed advisory bodies such as disability councils or committees comprise representatives of departments and units involved in the implementation of the Convention and these advisory bodies are involved, participate or in any manner take part in the activities of the monitoring framework, States parties shall ensure that procedures are effectively in place to prevent, regulate and resolve potential conflict of interest or undue influence resulting from this interaction.

First, it is unclear what constitutes “the involvement and participation of these councils in the activities of the monitoring framework”; this could be interpreted as legitimising the presence of such councils within the monitoring framework itself, so long as there is a procedure in place addressing conflict of interest.  Moreover, it is ambiguous what such a procedure would consist of and this has yet to be addressed by the Committee in its jurisprudence.
It is strongly suggested that this paragraph is re-formulated and clarified to uphold the Committee’s long standing jurisprudence which denounces the presence of such councils within the monitoring framework.
  The Committee has systematically condemned the designation of such advisory bodies and councils to the role of monitoring mechanism on account of the fact that they are not independent from the government and thus do not comply with the Paris Principles nor Article 33(2) of the Convention.  
As a direct result of these recommendations, several States have taken measures to re-designate the independent monitoring frameworks by removing the council bodies.  For example, Peru’s independent monitoring framework, formerly composed by the National Council for the Integration of Persons with Disabilities (CONADIS), was formally replaced by the Ombudsman’s Office (Defensoría del Pueblo, the Peruvian NHRI with “A” status) with the adoption of a law in December 2012,
 following the Committee’s review of Peru in April 2012.  
In line with the Committee’s own position in this respect, it is strongly suggested that paragraph 20 be reformulated as follows:
20.
In cases in which  [F]ormally appointed advisory bodies such as disability councils or committees compris[ing] representatives of departments and units involved in the implementation of the Convention and these advisory bodies are [insert: must not be] involved, participate or in any manner take   [insert: be a] part in the activities of the [insert: independent monitoring framework (see paragraph 13).], States parties shall ensure that procedures are effectively in place to prevent, regulate and resolve potential conflict of interest or undue influence resulting from this interaction.
The involvement and participation of DPOs

The importance of the involvement and participation of persons with disabilities and their representative organisations at all stages of the monitoring process is recognised in paragraph 18.  In line with the Committee’s own jurisprudence, it is strongly suggested to add that the State needs to provide DPOs with budgetary support to enable their full and effective participation.  The revised version would read:
18.The monitoring framework should ensure the full involvement and participation of persons with disabilities in all areas of its work.  [Insert: States should provide budgetary support to organisations of persons with disabilities to enable their full and effective participation in the activities of the monitoring framework.] The Committee considers organisations of persons with disabilities to be those comprised of ….
Drafting proposals
Concerning paragraph 21(f), it is proposed to amend it as follows:

…Independent monitoring frameworks can submit written contributions not exceeding 5,000 words and/or participate in oral private briefings during the Committee’s sessions or Working Group’s pre-sessions [insert: either privately on their own, or together with civil society upon the express consent of participating civil society organisations]; 

This amendment is proposed in order to ensure that the presence and participation of monitoring frameworks or NHRIs is not imposed on civil society organisations where the latter do not feel at ease to speak openly before the Committee on account of the attendance of the former. 
Finally, concerning paragraph 37(a), it is proposed to swap the references to the Convention as first and foremost a human rights instrument, as follows:
a)
The Convention, being at the same time a [insert: human rights and a] development and a human rights instrument, is the legal framework which should be taken into account in the design,
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