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Draft General Comment on Article 19:
The right of persons with disabilities to live independently
 and be included in the community 
Comments by the Government of Finland
7 July 2017
The Government of Finland welcomes this opportunity to contribute to the preparation of General Comment on Article 19 (living independently and being included in the community) of the Convention on the Rights of Persons with Disabilities.
The Government supports the draft General Comment and its aim to clarify the scope of Article 19 of the Convention. The Government agrees that Article 19 is one of the widest ranging and most intersectional articles of the Convention. The Government finds it positive that the draft highlights different aspects related to civil and political rights as well as to economic, social and cultural rights and takes into account the progressive realization of economic, social and cultural rights. 
The Government considers the General Comments adopted by the UN Treaty Bodies as useful additional tools for developing the implementation of human rights treaties. The General Comments provide new perspectives on the implementation, for responding to challenges of today. 
However, the Government would like to draw the Committee’s attention to certain specific issues in the draft General Comment outlined below for its possible further consideration. 
Introduction: The introduction, as it currently stands, is fairly long and could be shortened or restructured in order to highlight the main aspects of the introductory text. For instance, the placement of paragraphs 4 and 5 could be reconsidered.
Normative content of Article 12: According to Article 19 (a) persons with disabilities have the opportunity to choose their place of residence and where and with whom they live. The Government suggests that it would be further highlighted in the text that living independently does not necessary mean living on one's own. 
Paragraph 15 (c): In the Government's view living independently and community living must not be defined in a way that in addition to institutions also different forms of collective housing/service housing are excluded as one option for supporting independent living and for arranging housing and services. The choice of the living arrangements of a person with disabilities is to be based on the person’s needs. All persons with disabilities cannot be guaranteed safe living in “ordinary” dwellings at reasonable cost. For some of them, such safe living would require the recruitment of 4 to 5 assistants. Moreover, expensive aids might be needed for use by one person only. It should be taken into account that collective housing may also meet the person's wishes. 
The Government notes that Finland aims to increase the opportunities of persons with disabilities to live in “ordinary” dwellings, but is of the opinion that housing services are needed, too. The objective is to provide small housing units which have common facilities and an individual dwelling for each inhabitant, commensurate to the person’s needs.
Paragraph 15 (d): The Government notes that personal assistance may also be funded by other means than by compensating persons with disabilities for their expenses. In Finland, personal assistance may be arranged 1) by compensating a person with disabilities for his or her necessary and reasonable costs of recruiting an assistant (the person’s municipality of residence may also in practice undertake to pay the assistant’s wage and to fulfil the other employer obligations), 2) by providing the person with a service voucher, or 3) through the municipality’s own service production or services purchased from private or public service providers. The purpose of personal assistance (to help people with disabilities realise their own choices) remains the same irrespective of the manner of arranging it.
Paragraphs 23, 34 and 62: The Government would like to draw the Committee’s attention to these paragraphs regarding the services available to asylum-seekers. The Government notes that according to the Finnish legislation the asylum-seekers are not granted all the same services as citizens or those who have received a residence permit. According to the Reception Act (Act on the Reception of Persons Applying for International Protection and on Identifying and Assisting Victims of Trafficking in Human Beings, 746/2011) persons applying for international protection or receiving temporary protection are accommodated in reception centres. Alternatively, they may also arrange accommodation for themselves outside the reception centre.
The Reception Act lays down a certain minimum level of social welfare and health care services. According to section 25 of the Act, a person applying for international protection or receiving temporary protection and a victim of trafficking in human beings who does not have in Finland a municipality of residence referred to in the Municipality of Residence Act has the right to receive social welfare services referred to in section 14 of the Social Welfare Act (1301/2014), if a social welfare professional considers such services necessary during the period when the person is entitled to reception services or is covered by the assistance system. According to section 26 of the Act, the same group of persons has the right to receive health care services as provided in section 50 of the Health Care Act (1326/2010) and in section 3, subsection 2 of the Act on Specialized Health Care (1062/1989) and other health care services considered necessary by a health care professional.  However, children are entitled to health care services by the same criteria as persons who have in Finland a municipality of residence referred to in the Municipality of Residence Act. 
Further, the Reception Act contains a section on vulnerable persons (section 6). This section provides that in applying the Act, account must be taken of such special needs of a person applying for international protection or receiving temporary protection and a victim of trafficking in human beings as are based on their vulnerability resulting from for instance age or physical or mental condition. A person's vulnerability and the associated special needs are assessed individually within a reasonable time after the matter has become pending. The special needs are taken account throughout the consideration of the application for international protection, the provision of temporary protection and the period when the victim of trafficking receives assistance services under chapter 4 of the Act. 
Paragraph 28: The Government notes that housing services may meet the client’s needs outside transitional stages, too, (see comment to paragraph 15(c)).
Paragraphs 34 and 92: Regarding disaggregated data, the Government notes that Finland does not collect information on the basis of disability or ethnicity. According to the Personal Data Act (523/1999) the processing of sensitive data is prohibited. Personal data are deemed to be sensitive, if they relate to or are intended to relate to, inter alia, to race or ethnic origin, the state of health, illness or disability of a person or the social welfare needs of a person or the benefits, support or other social welfare assistance received by the person. The prohibition does not prevent processing of data for instance for purposes of historical, scientific and statistical research. Since census is based on registers, Finland cannot produce official statistics on disability groups.
Paragraph 38: The Government suggests that this paragraph be clarified. Some persons with disabilities need special services, e.g. transportation services. Therefore, such services are necessary for the realisation of inclusion and equality. This does not mean that public environments and transports need not be accessible. 
Paragraph 40: The core elements of Article 19 are currently listed in the end of the normative content of Article 19 in paragraph 40. As the core elements are referred in the text several times, the Government would like to invite the Committee to consider whether it is beneficial to bring up this part earlier in the text. 
In addition, the Government proposes placing subparagraph (e) before subparagraph (d) in order to highlight what the Committee brings up in paragraph 37, namely that more the community services and support are accessible to persons with disabilities living in the community, the less individualized services and support will be required by the individual. 
Regarding subparagraph a, the Government suggests to replace the wording "irrespective of impairment" with the wording "on an equal basis with others". The Government notes that in some situations it may be necessary to restrict a person’s legal capacity in order to protect the person. In such situations it is required that all other means must have been exhausted and that the restriction of the legal capacity is limited to the necessary minimum. Furthermore, there must be precise provisions on the matter in law.   
Paragraph 42: The Government considers it important to refer to the International Covenant on Economic, Social and Cultural rights as well as to the General Comment no. 3 of the Committee on Economic, Social and Cultural Rights in this regard. In addition, a reference to Article 4.2 of the Convention could be added to the text. 
Paragraph 47: The Government notes that the current formulation of this paragraph seems to contradict what has been highlighted earlier in the text regarding deinstitutionalization and would imply that institutional care services mean the same as residential services. The Government would suggest either to delete this paragraph or to clarify the meaning of this paragraph in order to avoid divergent interpretations.   
Paragraph 52: The Government considers that this paragraph needs further clarification. The lack of provision of a certain service to a person or group or their lack of access to it does not automatically amount to discrimination. Services should be provided according to each individual’s service needs. 
Paragraph 58: In the Government's view, those persons with disabilities for whom general services are unsuitable or insufficient are provided with the services they need. The Government agrees, in principle, that the person’s need for services is not linked with the form of his or her living arrangements. However, the (amount and content of) the need for services may depend on the other services that the person receives. For instance, the person’s living in a service house reduces his or her need for personal assistance. In addition, the Government notes that living independently may also require services of care, e.g. health care services.
Paragraph 62: The Government notes that a personal budget is one way of arranging services. However, this option does not exist in all countries. Individual services may be ensured in other ways, too. Finland is currently drafting legislation on a personal budget. 
Paragraph 78 Article 12 of the Convention provides that States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life. In view of the express wording of Article 12 of the Convention, it does not prohibit all restrictions of legal capacity, but only provides that persons with disabilities shall enjoy “legal capacity on an equal basis with others”. The Government is of the view that the requirement “on an equal basis with others” explicitly acknowledges that there may be situations where legal capacity may be restricted, insofar as the criteria applying to restrictions are not based on disability. 
Paragraph 79: The Government proposes to change the wording of the paragraph to be read as follows: "Placing persons with disabilities in institutions or depriving them of their liberty unlawfully or arbitrarily or based solely on disability, or because there is no support available in the community is a violation of article 14".
Paragraph 86: The Government notes that outpatient health care services have a major role in ensuring the opportunity of persons with disabilities to live independently. However, health care alone is not a guarantee of independent living. This could be clarified in the text. 
Paragraph 91: The Government proposes to replace the sentence "Assistants should be free of paying entrance." with the wording "Assistants necessary for participating in cultural and leisure activities should be free of paying entrance“.
Paragraph 94 (a): The Government proposes adding the wording "on equal basis with others" in the end of the sentence "Repeal all laws that prevent persons with disabilities to choose where and with whom and how to live".
Paragraph 94 (j): The Government suggests replacing the wording "a certain percentage of their national budgets" with the wording "sufficient resources".  
