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The International Disability Alliance (IDA) is the network of global and regional organisations of persons with disabilities (DPOs) currently comprising eight global and four regional DPOs. With member organisations around the world, IDA represents the over one billion people worldwide living with a disability, the world’s largest – and most frequently overlooked – minority group. IDA’s mission is to promote the effective implementation of the UN Convention on the Rights of Persons with Disabilities, as well as compliance with the CRPD within the whole UN system, including in the work of the treaty bodies.

IDA welcomes the initiative of the Committee on the Rights of Persons with Disabilities (hereinafter “the Committee”) to hold a half day of General Discussion on women and girls with disabilities.  In addition to the general IDA submission on women and girls with disabilities, this present paper focuses on indigenous women and girls with disabilities and the specific challenges which they face in the enjoyment and exercise of their rights.  It concludes with an analysis and recommendations related to certain key CRPD provisions to ensure that the perspective of indigenous women and girls with disabilities are consistently taken into account by States and other actors.

Indigenous women and girls with disabilities face discrimination in the exercise and enjoyment of their rights on multiple and intersecting grounds, on the basis of their gender, disability, age and indigenous background, as well as others.  Both persons with disabilities and indigenous persons are over-represented amongst those living in poverty.  Often living in rural areas with limited opportunities and access to employment, education and healthcare have a significant impact on poverty.
  These situations intersect and create unique situations of disadvantage which place indigenous women and girls with disabilities as one of the most marginalised groups in society who are rendered vulnerable by the lack of their political voice and the lack of attention to their specific needs and rights- which are causes and consequences of each other.

Women and girls with disabilities of indigenous origin face challenges common to other indigenous women such as “lack of representation in government, including in indigenous parliaments, lack of good hospital networks, lack of consultation, multiple forms of discrimination, poor access to education, health care and ancestral lands, high rates of poverty, increased risk of violence and sexual abuse, including trafficking.”
  In addition, indigenous women and girls with disabilities are subjected to the violent and harmful practices which other women and girls with disabilities are common victims, among others, sexual abuse, domestic violence, forced sterilisation and neglect, perpetrated in the home and within their own communities, in institutional settings, schools and the wider community.  

The broader structural context of colonisation of indigenous persons creates a unique history and identity which continues to be a burden upon the struggle for substantive and de facto equality. The policies and practices endorsed by States in seeking to assimilate or exterminate indigenous groups such as forced removal of indigenous children from their families, or forced sterilisation, had a specific impact on women and girls with disabilities which forms a part of intergenerational and historical trauma still at issue and contended in many countries today.  Indigenous girls with disabilities taken from their families and placed into residential schools or into foster families, were at high risk of abuse and neglect and resulted in post-traumatic stress disorder, anxiety grief and psychosocial disabilities;
 and it is known that policies and practices of forced sterilisation often targeted indigenous women with disabilities as an instrument of indigenous population control.

As a tool of society, the law may serve to protect individual dignity, integrity and self-determination of individuals, while at the same time serving to mask and institutionalise discrimination and the denial of individual dignity, integrity and self-determination of others.  For marginalised groups such as children women, indigenous persons, persons with disabilities and intersections of those groups and others, the law has reflected, and continues to reflect the dominant views in society, much to their detriment. For example, the legal doctrine of terra nullius, deriving from Roman law, was used to expropriate native land belonging to Aboriginals in Australia;
 the Indian Act in Canada denied native women of their indigenous status if they married a non-Aboriginal man;
 and the mechanism of legal incapacitation and substituted decision-making continues to deprive persons with disabilities of the exercise of their own rights.  Whilst the two former examples have evolved since in advance of the rights of indigenous women generally, the latter example continues across jurisdictions and is yet to be brought in compliance with the CRPD and UNDRIP.  Indigenous women with disabilities continue to experience more restrictions on their legal capacity
 which act to erase their legal personhood and facilitate and legitimise non-consensual decision-making rendering indigenous women and girls with disabilities more susceptible to violations of rights including protection of integrity, freedom from torture and ill-treatment, access to health, education, employment, social protection and housing, access to justice, and as a cause and consequence, hinders their full and equal participation in society.   

With the entry into force of the Convention on the Rights of Persons with Disabilities (CRPD) in 2008 and the adoption of the UN Declaration on the Rights of Indigenous Peoples (UNDRIP) in 2007, came about a clear recognition of the rights of both persons with disabilities and indigenous persons.  The instruments intersect in their mandates to protect and promote the rights of indigenous persons with disabilities and in particular call for specific attention to be made to women and girls.
  The need to mainstream the rights of indigenous women and girls with disabilities across all CRPD provisions in a way that is sensitive to the culture and world vision of indigenous peoples is a key factor to their inclusion and participation in society.  

While it is recognised that there are numerous areas in which indigenous women and girls with disabilities face inequalities, including education, employment, social protection, among others and that all rights are interdependent, the following analysis will limit itself to the following themes: 

· Articles 5, 6, 7, 12, 18 – Equality and non-discrimination; equal recognition before the law; birth registration of children

Indigenous women and girls with disabilities must benefit from equal protection and recognition before the law.  Indigenous children with disabilities, like all children, must be registered immediately after birth and should have the right to a name.
  Substituted decision-making regimes must be eliminated and supported decision-making mechanisms established which are respectful of the individual’s rights, wills and preferences, to ensure effective decision-making in all areas of life, including political participation, health, marriage and family, the choice of where and with whom to live, employment, social protection and access to justice. Implicit in this is the need for mechanisms to be culturally appropriate for indigenous women with disabilities and that they may express their preferences for an arrangement which best suits their individual situation.

States must take steps to explicitly include in their legislation multiple and intersectional discrimination, including on the grounds of gender, disability, indigenous origin and age, and to recognise the reality of discrimination as experienced by individuals as aggravating circumstances which should be duly reflected in the determination of liability and the availability of appropriate and effective remedies which restore the full scope of injury and disadvantage caused by intersecting and multiple discrimination.  

· Articles 3, 4, 5, 6, 7, 29, 33 – inclusion, participation and consultation of women and girls with disabilities 

For indigenous peoples, political participation is part of their self-determination, understood as the right to determine their political status and freely pursue their economic, social and cultural development.
  Further, equality, cultural integrity, free, prior and informed consent and property underpin the right to participation of indigenous peoples.
  This reflects the collective dimension of this human right for indigenous peoples.

As recognised in Articles 5 and 18 of the UNDRIP, States must also recognise the right of indigenous peoples to maintain and strengthen their distinct, political, legal, economic, social and cultural institutions while retaining their right to participate fully, if they so choose, in the political, economic, social and cultural life of the State.  Indigenous women with disabilities must have equal opportunities to participate in both indigenous decision-making institutions and state institutions through the provision of reasonable accommodation and by putting in place special measures to promote their involvement. Indigenous women with disabilities, in the exercise of their political rights, must be considered individuals, but also members of their peoples; which gives rise to specific responsibilities related to the “community” which must be recognised by States.  “Currently, the exercise of power for indigenous women takes the form of opportunities to “attend”, to be present, speak and decide for themselves. For them participation means visibility within the community and the ability to express their desires, ideals, position and struggle.”
  

Indigenous institutions should be involved in the national monitoring of CRPD implementation and indigenous women and girls with disabilities should play a role in being consulted by and leading in monitoring in all its forms- as part of the government, as part of the designated body for independent monitoring of CRPD implementation under Article 33(2), and as part of civil society.

The CRPD provides for targeted attention to ensure that all women and girls with disabilities are able to participate on an equal basis with others.  Consultation by the government with women and girls with disabilities and their direct participation in decision-making must reach out to marginalised subgroups including indigenous women and girls with disabilities by ensuring consultation in different languages and putting in place disability and age-appropriate assistance to facilitate, especially for children, the free expression of their views on all matters affecting them.  DPOs should also make concerted efforts to include and empower indigenous women and girls with disabilities and to collaborate with women’s rights and indigenous rights organisations.  

· Articles 5, 6, 7, 10, 14, 15, 16, 17 –right to life, freedom from arbitrary detention, torture, ill-treatment, violence, exploitation and abuse, protection of personal integrity 
Violence against indigenous women and girls with disabilities is multifaceted in nature and cannot be separated from both the disability-inherent aspects of the violence exercised upon them, nor can it be separated from the violence that “stems from the ongoing impact of colonisation including the breakdown of community structures and cultural authority which is a correlate of alcohol, and drug-associated violence against indigenous women and girls”.
 
It has been documented that women and girls with disabilities are rendered more vulnerable to violence: almost 80 percent of women with disabilities are victims of violence and they are four times more likely than other women to suffer sexual violence.
  Similarly, indigenous women are disproportionately victims of sexual violence,
 for example in New Zealand, nearly 20 percent of Maori women are reported as being assaulted or threatened by an intimate partner, which is three times the national average,
 while it has been documented that in Australia, indigenous women are 45 times more likely to experience family violence than non-indigenous women and far more likely to be killed by their partner than non-indigenous women.
  The violence experienced by indigenous women and girls is intimately linked to the structural violence against indigenous peoples based on colonisation which is reproduced in countless ways, leading to the “implosion and severe dysfunction of many indigenous communities and cultures and subsequent increased rates of violence against women and girls”,
 which also manifests in increased prevalence of psychosocial disabilities and intergenerational trauma. 

Due to lack of data and targeted studies and research on indigenous women and girls with disabilities, the details of how and what forms of violence impact upon the intersections of gender, disability and indigenous origin have not been fully explored. Despite the lack of documented information, one can envisage that the combination of these characteristics heighten the risk of indigenous women and girls with disabilities to violence and harmful practices.  Prevailing stereotypes (e.g. indigenous women with disabilities seen as incapable and not credible) as well as structural factors (e.g. invisibility of indigenous women and girls with disabilities in indigenous and wider communities) contribute to the continuation of violent practices which often go unreported.
  Indigenous women with disabilities, like many indigenous women, may share a desire not to bring shame upon their communities often resulting in not reporting violence and its tacit acceptance.
  The lack of victim support services, particularly in isolated indigenous communities, and the lack of services in general which are culturally and disability sensitive and accessible, do not help in breaking these cycles of violence.

CRPD provisions require States to take all appropriate legislative, administrative, social, education and other measures to protect indigenous women and girls with disabilities, both within and outside the home and institutions, from all forms of forced detention, forced treatment, interventions which are tantamount to torture or cruel, inhuman or degrading treatment or punishment, exploitation, violence and abuse and simultaneously violate protection of personal integrity. These include all non-consensual acts including domestic violence, sexual violence, forced marriage, forced sterilisation, forced abortion, FGM, both perpetrated by private and public actors, within and outside of indigenous communities.  Specific attention must be had to the impact of structural violence caused by the effects of colonisation and the reign of the medical model of disability, the combination of which further victimises and disempowers women and girls with disabilities. 

Furthermore, these provisions require States to put in place effective legislation and policies, not only women-, child-, disability- and indigenous-focused legislation and policies, but those that address violence on account of intersectional and multiple discrimination, including culturally sensitive, disability aware and accessible information, complaint and support services for victims, to ensure that instances of torture or ill-treatment and arbitrary deprivation of liberty against indigenous women and girls with disabilities are identified, investigated and, where appropriate, prosecuted.  Key to the success of these policies will be consultation with indigenous women and girls with disabilities as well as their wider indigenous communities.  It has been demonstrated that the most successful and enduring measures to tackle violence in indigenous communities are those that are conceived of and developed by indigenous communities with the support of the State, and that indigenous community initiatives to combat violence are more likely to succeed because of the degree of self determination exercised by such communities over their development and implementation.

· Articles 5, 6, 7, 23, 25- right to health, right to family
Both women and girls with disabilities and indigenous women have been subject to practices which aim at controlling their bodies, restricting their reproduction, and preventing or removing their role as mothers.  These two groups (and their intersections) compose the groups which have been most at issue by laws, policies and strategies which aim at their forcible sterilisation and the forcible removal of their children, resulting in the disintegration of families and communities and causing irreparable and intergenerational harm.

Among others, Articles 23 and 25 of the CRPD are relevant to protect indigenous women and girls with disabilities of their right to family, including deciding freely and responsibly on the number and spacing of their children, retaining their fertility on an equal basis with others, as well as their right to health on the basis of free and informed consent.   It is incumbent on the State to eliminate laws and practices which infringe the reproductive rights and right to family of indigenous women and girls with disabilities, including third party decision-making by parents, spouse, family, guardians, doctors and courts.  The State should ensure that information on reproductive health and family planning education is provided in different languages (including indigenous languages and sign languages) and accessible and age-appropriate formats, and that community and healthcare staff and professionals are trained to provide services and information in culturally appropriate ways and which are respectful of the rights of indigenous and disabled women.  The active involvement of indigenous women with disabilities both at the level of their community and at the State level will be key to the successful design and management of intercultural health and social systems in the community which are fully accessible to persons with disabilities, and which prioritise support respectful of the rights, will and preferences of each individual indigenous women with disabilities for the preservation of families and communities.
 

· Articles 5, 6, 7, 19- Living and being included in the community
Living in the community for indigenous women and girls with disabilities includes living and being included in wider society and their own indigenous communities, as well as living according to their customs and traditions.  Assimilation policies often targeted indigenous children by displacing them from their families and communities and placing them in residential school settings or into foster families, affecting whole generations and leading to intergenerational trauma.
Moreover, living in the community for indigenous women and girls with disabilities means access to services within their communities.  More often than not, the necessary supports do not exist within their own communities and they are subsequently left without a choice but to leave to access services available in group home settings, where the physical divide with their community is reinforced by lack of support to participate in their community events, and due to the lack of staff with “culturally competent skills” to ensure their continued participation in their community.

States must allocate resources to develop accessible and appropriate community based services and support within indigenous communities.  Resources must also be allocated for community development projects within indigenous communities which are conceived and led by indigenous peoples and which aim to build the capacity of their community, including women and girls with disabilities.  This should include awareness-raising and education on the CRPD as well as the UNDRIP and other human rights instruments.

· Articles 5, 6, 7, 12 13 – Access to justice

Access to justice often remains out of reach due to societal, legal and judicial prejudices and mechanisms which fail to recognise and respond to indigenous women and girls with disabilities on account of an intersection of their gender, age, disability and indigenous origin.  They are not considered to be credible by the police or police may feel reluctant to become involved in what they deem to be private matters within the indigenous community and/or with respect to the caregiving context of the disabled indigenous woman or girl.  Reporting mechanisms and courts are not accessible to indigenous women with disabilities in terms of ensuring reasonable accommodation for witnesses which acts to discourage them from filing complaints against perpetrators and seeking justice.  A handful of jurisdictions have recognised the need to recognise and apply accessible modes of communication for indigenous persons and to meet the needs of persons with disabilities, including the use and training on different modes of questioning which are sensitive to the language styles and structures of indigenous groups, such as Aboriginal English,
 as well as the use of plain language for persons with intellectual disabilities.   

This provision must take into perspective indigenous women and girls with disabilities and their right to access to justice on an equal basis with others, to have access to remedies and bring perpetrators to justice.  The general justice system needs to be accessible to women with disabilities as well as sensitive to indigenous women and cognizant of the increased risk of indigenous women and girls with disabilities of being subjected to violence and harmful practices. In particular, accessibility measures and procedural and age appropriate accommodations should be provided to ensure the effective role of indigenous disabled women and girls as direct and indirect participants, including as witnesses, in all legal proceedings, including at investigative and other preliminary stages.  This includes requirements for the physical, environmental, communicational and informational accessibility of all aspects of the administration of justice, including the physical accessibility of police stations, courthouses and prisons, the provision of information in alternative formats and of sign language interpretation and the provision of other procedural accommodations and measures of support to ensure that indigenous women and girls with disabilities can participate in justice systems on an equal basis with others, both in State run as well as indigenous systems and mechanisms of justice.   
Further, access to justice for indigenous women and girls with disabilities also need consider restorative justice and reconciliation for violence and harm perpetrated against communities- whether this stems from historical injustice of generations which have fragmented or destroyed indigenous communities, or violence and harm perpetrated by private actors such as multinational corporations. 

Disability awareness training, with rights based and intercultural and gender sensitive approaches of those in charge of the administration of justice of the State and within indigenous communities needs to be provided in consultation with indigenous women and girls with disabilities.
· Articles 4, 5, 6, 7, 31- data collection

Clearly, the role of data collection and consultation is essential to ensure that intersections and interactions between and among groups, such as indigenous women and girls with disabilities, who are normally invisible in terms of policies with respect to women, children, disabled persons, indigenous persons, and non-discrimination, are exposed in order to ensure that laws and policies are better formulated and tailored, as well as being informed and evidence-based through consultations, to meet their specific needs and to uphold their rights in the context of their diverse lived experiences, and to eliminate decision-making based on stereotypes.
  Data collection research and studies tend to be focused on mutually exclusive categories which act to reinforce the invisibility of groups such as indigenous women and girls with disabilities who are clearly neglected subsets of subgroups and whose marginalisation in society is further exacerbated as a result.

Article 31 in particular ensures that it is incumbent on States to systematically collect data disaggregated by gender, age, disability, indigenous origin, among others, across all sectors, in order to facilitate informed policy-making which is particularly relevant when it comes to addressing multiple and intersectional discrimination.  And while the collection of data is important to grasp the prevalence of indigenous women and girls with disabilities and all statistics related to them, it must be accompanied by consultation, research and studies which prioritise the gathering of their stories and lived experiences to evaluate well-being and inclusion of indigenous women and girls with disabilities.  Such exercises must be conceived together with indigenous women and girls with disabilities themselves and include the development of new statistical and data collection tools which are accessible and able to reflect their diverse situations in a culturally sensitive way.
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The International Disability Alliance (IDA) is a unique international network of global and regional organisations of persons with disabilities. Established in 1999, each IDA member represents a large number of national disabled persons’ organisations (DPOs) from around the globe, covering the whole range of disability constituencies. IDA thus represents the collective global voice of persons with disabilities counting among the more than 1 billion persons with disabilities worldwide, the world’s largest – and most frequently overlooked – minority group. IDA’s mission is to advance the human rights of persons with disabilities as a united voice of organisations of persons with disabilities utilising the Convention on the Rights of Persons with Disabilities and other human rights instruments. 
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