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29 March, 2013

International Development Law Organization Submission for the Half-Day of General Discussion on Women and Girls with Disabilities on improving the legal response to violence against women with disabilities
The International Development Law Organization (IDLO) is an inter-governmental organization dedicated to promoting a culture of justice. IDLO’s HIV and health law program has developed considerable experience in strengthening and expanding legal services in this area since 2009. HIV can be considered as a disability based on the Convention on the Rights of Persons with Disabilities (the Convention) definition of persons with disabilities to “include those who have long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others.”
  IDLO sees opportunities to learn from its earlier work to support people with other forms of disability.
 This submission will focus on several lessons learned from IDLO’s work on improving access to justice for women and marginalized and stigmatized populations.  

I. Shortcomings in the legal response to violence against women with disabilities
As the Commission on the Status of Women noted in its 2013 conclusions, in spite of a global commitment to eliminating violence against women, the state response to violence against women remains lacking.
  Shortcomings from investigation to prosecution include insufficient resources and training for police, lawyers, and judges. Logistical barriers to reporting, documenting, and prosecuting a violation abound.  For example, in some parts of the world, women must pay for the form which must be completed to file an assault claim or for the medical officer's examination.
 Post-rape treatment is often entirely absent or not available within the time limit during which it is most efficacious. 
These shortcomings in preventing and responding to violence against women are frequently exacerbated for women with disabilities. The Convention on the Rights of Persons with Disabilities (the Convention) recognizes “that women and girls with disabilities are often at greater risk, both within and outside the home of violence, injury or abuse….”
 The International Network of Women with Disabilities notes that “[v]iolence against women and girls with disabilities is not just a subset of gender-based violence: it is an intersectional category dealing with gender-based and disability-based violence.”
 The UN Special Rapporteur on Violence against Women notes that “social sanctions relating to poverty, race/ethnicity, religion, language and other identity status or life experiences can further increase the risk of group or individual violence against women with disabilities.”
 
Disability advocates and experts have consistently noted the inadequacy of efforts to prevent and redress this violence and the barriers to justice encountered by women with disabilities.
 The UN Special Rapporteur on Violence against Women recently noted that in spite of normative frameworks on women’s rights and on disability rights, violence against women with disabilities remains neglected.
  

The Convention emphasizes the importance of access to justice for persons with disabilities and clearly elaborates a state obligation to “ensure effective access to justice for persons with disabilities on an equal basis with others…in order to facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings, including at investigative and other preliminary stages.” To achieve this goal, states “shall promote appropriate training for those working in the field of administration of justice, including police and prison staff.”
 The ratification and implementation of the Convention provides significant opportunities for the development of an enabling legal environment on disability rights. However, even as legal environments are strengthened, laws may already be in place which can be used to promote the rights of women with disabilities. As noted in the IDLO/UNAIDS/UNDP Toolkit: Scaling Up HIV-Related Legal Services, “[t]he priority for legal services may be to have these [existing] laws enforced through the courts, rather than to change the law.”
 
II. Strategies for improving the justice sector response to violence against women with disabilities

A. The importance of legal empowerment 

IDLO’s 2013 study, Accessing Justice: Models, Strategies, and Best Practices on Women’s Empowerment, highlights the importance of a comprehensive approach to legal empowerment:

An alternative strategy [to traditional rule of law models] to strengthen efforts to improve women’s access to justice is to integrate legal empowerment components into broader law reform projects aimed at providing women with quality justice. Legal empowerment programs encompass a range of activities sharing a common core concept: using the law to empower the disadvantaged within society. Typical legal empowerment activities include legal education, legal aid services, support for non-discriminatory alternative dispute resolution fora to complement or supplement customary systems, training of paralegals, and rights awareness for disadvantaged and marginalized groups…. In the legal empowerment paradigm, the critical actors are the people themselves.
 
Legal education is crucial to ensuring that violence and abuse, which is often “normalized” in certain settings, is recognized as a violation which must be prevented and redressed.

B. Importance of a participatory process

A participatory process is essential to ensuring that legal services will reach and meet the needs of the people they are meant for.  A key principle in designing legal services is participation of key populations in developing the service models that will be effective in meeting their needs and that are tailored to the local context. As the HIV Toolkit notes: 
 Where possible, designing legal services should be informed by a situation analysis and needs assessment. Needs assessment can help in shaping a strategy for establishing services and for scaling up services nationally.  The process of conducting a needs assessment should be participatory.  Involving…members of relevant key populations to help design and conduct the needs assessment can ensure that it is designed in a way that will reach those in the community who stand to benefit most from [the targeted] legal service.

Participatory needs assessments are conducted to: 
· Ensure that local perspectives inform the analysis of local legal needs and challenges; 
· Identify community potential to contribute to solutions, e.g. existence of informal legal systems;
· Build trust between the community and the organization assessing needs and generate community ownership in the programme.

C. Sensitizing legal professionals to the specific needs of their clients

As is the case with HIV, members of the legal profession are often not prepared to respond to the specific needs of women with disabilities. Women’s legal aid organizations may not have a specific background in disability, and in resource-strapped environments are often not structured in a way that is logistically or structurally accessible to women with disabilities.  Legal professionals who work on disability rights may not be familiar with the issues that arise for women with disabilities. Legal professionals may also find that they have to address their own stereotypical and stigmatizing beliefs about the marginalized and stigmatized groups they work with.
Of particular importance, legal professionals must understand how intersectional or compounded discrimination affects their clients.
  For women with disabilities, violations may involve issues that legal professionals are not versed in—violations in institutional settings including healthcare settings, reproductive health violations including coercive practices such as coercive sterilization, and stereotypes about women with disabilities.
i. Recognizing violence in healthcare facilities and other institutional settings
Justice sector responses to violence against women often focus on intimate partner violence or violence within the home, while overlooking the violence that takes place in institutional settings, such as healthcare settings and schools. The INWWD notes that “there is a lack of a broad definition of violence which embodies all forms of violence against women with disabilities—and some forms of violence against women with disabilities are permitted by law and carried out under the authority of the state. Professionals, relatives, friends, and others are unable to discern circumstances resulting from violence against women with disabilities because of the misperception that the circumstances are ‘inherent’ to the disability.”
  
Institutional and quasi-institutional settings are frequently sites of violence against people with disabilities.  The United Nations Special Rapporteur on Torture has noted that there are people with disabilities “either neglected or detained in psychiatric and social care institutions, psychiatric wards, prayer camps, secular and religious-based therapeutic boarding schools, boot camps, private residential treatment centres…. Severe abuses, such as neglect, mental and physical abuse and sexual violence, continue to be committed against people with psychosocial disabilities and people with intellectual disabilities in health-care settings. ”
 It is crucial that justice sector professionals understand state obligations to prevent and redress violations by both public and private actors in these settings.
Violations of the reproductive rights of women with disabilities—such as involuntary sterilization and coercive family planning practices—in healthcare settings is widespread.
 The UN Special Rapporteur on Violence against Women has stated that “Research shows that no group has ever been as severely restricted, or negatively treated, in respect of their reproductive rights, as women with disabilities.”
 The UN Special Rapporteur on Torture also notes the prevalence of these practices among marginalized groups, including women with disabilities and has clearly stated that “forced abortions or sterilizations carried out by State officials in accordance with coercive family planning laws or policies may amount to torture.”
 
ii. Stereotypes about women and disability
Stereotypes about women’s role and their sexual behavior severely impede an effective response to violence against women, particularly sexual violence.  These stereotypes are further complicated for women with disabilities, and may vary depending on the particular disability, and can lead to complaints being dismissed or minimized. The UN Special Rapporteur on Violence against Women notes that: 
stereotypes [about women with disabilities] operate to exclude or discount their testimony. For example, in sexual assault cases, the general failure of society to see people with disabilities as sexual beings may result in judges and juries discounting the testimony of witnesses. On the other hand, complaints may be disregarded because of views and beliefs about some women with mental disabilities as hypersexual and lacking self-control…The failure to afford the testimony of women with disabilities due respect is problematic in gender-based violence and sexual assault cases, where the testimony of the parties and the credibility of the witnesses are exceptionally important.
  
D. The importance of police engagement
While this submission focuses primarily on legal professionals, the lessons learned are relevant to all sectors of the justice system. Police are particularly crucial as frontline responders and gatekeepers to access to justice. Initiatives on policing and public health, and on police engagement with marginalized populations, have identified the following key elements as part of a successful strategy: 
police recognise their impact on public and personal health, and there is institutional and professional responsibility; multi-sectoral partnerships and collaborations, with police as essential members of public health teams; principles of policing for public health are widely embedded in law enforcement policies and practices; police apply a full range of response options in terms of viable alternatives to arrest and prosecution for named offences. 

III. Other key considerations in delivering quality legal services and effecting systemic change

Key considerations include:
· Accessibility of services
· Applicable legislation

· Relevant case law

· Legal issues faced by people with disabilities, particularly women with disabilities

· Non-legal issues which impact on the ability to access justice and referral
· Role of paralegals and community educators in improving access to justice

· Different models of legal service delivery, which include:

· Stand-alone issue-specific legal services

· Legal services integrated into the government’s legal aid agency

· Issue-specific legal services integrated into an organization which works on the issue/s

· Legal services provided through community outreach

· Issue-specific legal services integrated into an organization with a broader human rights focus

· Issue-specific legal services provided by private sector lawyers on a pro bono basis

· Issue-specific legal services provided by private lawyers on retainer to community-based organizations

· Issue-specific legal services provided by university law school
About IDLO (www.idlo.int) 
IDLO is an intergovernmental organization that promotes legal, regulatory and institutional reform to advance economic and social development in developing countries, countries in economic transition and in those emerging from armed conflict.  IDLO empowers people and enables governments to reform laws and institutions to promote peace, justice, social development and sustainable economic growth. Our vision is of a world free of poverty where every human being lives in dignity and under the rule of law. Our mission is to strengthen the rule of law, human rights and good governance in developing countries.

Founded in 1983 and one of the pioneers of justice sector reform and development assistance, IDLO’s mandate is to strengthen the rule of law by supporting economic and social development that it is driven by societal demand. By involving stakeholders from all levels of society in its development programs, IDLO helps develop sustainable, equitable solutions that reflect a country's broad needs and desires. IDLO has worked with over 20,000 legal professionals in 175 countries. Its network of 47 legally established IDLO Alumni Associations around the world, with membership drawn from legal, business, academic and civil society communities, contribute to the overall impact and long-term sustainability of the Organization’s work. IDLO has its headquarters in Rome, a liaison office for the United Nations in New York and Geneva, and country offices in Afghanistan, Kenya, Kyrgyzstan, South Sudan, Somalia (based in Nairobi) and Tajikistan.

More information on IDLO’s Health Law programme can be found at www.idlo.int/healthlaw.
For further information, please contact:

Elisa Slattery

Legal Officer, Social Development Programs
Viale Vaticano 106 - 00165 Rome, Italy

Tel +39 06 40403200
 eslattery@idlo.int


� Convention on the Rights of Persons with Disabilities [hereafter CRPD], GA Res 61/106, UN Doc A/RES/61/106 (December 13, 2006), Art. 1.  In its discussion of disability and HIV, UNAIDS, WHO, and OHCHR state that: “The Convention does not explicitly refer to HIV or AIDS in the definition of disability. However, States are required to recognize that where persons living with HIV (asymptomatic or symptomatic) have impairments which, in interaction with the environment, results in stigma, discrimination or other barriers to their participation, they can fall under the protection of the Convention. States parties to the Convention are required to ensure that national legislation complies with this understanding of disability. Some countries have accorded protection to people living with HIV under national disability legislation.”  UNAIDS, WHO and OHCHR, Policy Brief: Disability and HIV (April 2009) 1, available at � HYPERLINK "http://www.who.int/disabilities/jc1632_policy_brief_disability_en.pdf" �www.who.int/disabilities/jc1632_policy_brief_disability_en.pdf�.





Disability and HIV also intersect to increase HIV risk for persons with disabilities. Human Rights Watch notes that: 


“Individuals with disabilities are often assumed to be at lower risk, and thus face lower of HIV infection rates, than their non-disabled peers. They are believed to be asexual, less likely to use drugs or alcohol, and at a lower risk of violence or sexual assault than the general population. But a growing body of research shows that these assumptions are wrong-the HIV infection rate among people with disabilities is up to three times as high as people without disabilities.” Human rights abuses which increase the risk of HIV include: a higher risk of violence and lack of legal protection; barriers to education, including sexual health education; lack of information about HIV prevention and safe sex, and barriers to prevention methods such as condoms based on false assumptions that people with disabilities are not sexually active. Human Rights Watch, Fact Sheet: HIV and Disability (June 2011) at � HYPERLINK "http://www.hrw.org/news/2011/06/08/fact-sheet-hivaids-and-disability" �www.hrw.org/news/2011/06/08/fact-sheet-hivaids-and-disability�.





� See e.g., David Stephens and Mia Urbano, “HIV and Legal Empowerment,” 285-302 in International Development Law Organization, Legal Empowerment: Practitioners’ Perspectives (2010) at � HYPERLINK "http://www.idlo.int/english/WhatWeDo/Research/LegalEmpowerment/Pages/ProjectsDetails.aspx?IDPRJ=23" �http://www.idlo.int/english/WhatWeDo/Research/LegalEmpowerment/Pages/ProjectsDetails.aspx?IDPRJ=23�. 





� Commission on the Status of Women, The elimination and prevention of all forms of violence against women and girls: Agreed conclusions (Advance unedited version), Mar. 15, 2013 available at � HYPERLINK "http://www.un.org/womenwatch/daw/csw/57sess.htm" \l "ac" �http://www.un.org/womenwatch/daw/csw/57sess.htm#ac�. 





� See, e.g., Interview with Zainab Hawa Bangura, Special Representative of the Secretary-General on Sexual Violence in Conflict (Feb. 2013) at � HYPERLINK "http://www.un.org/apps/news/newsmakers.asp?NewsID=80" �http://www.un.org/apps/news/newsmakers.asp?NewsID=80� . “If you take for example some of the countries where we work, the police don’t even know how to investigate sexual violence. You need to train them. The judiciary doesn’t know how to prosecute it…The police must be able to adequately investigate the issue of sexual violence to build a case. In some countries, women have to pay $100 to get the report to be able to take action against the perpetrators. Where can a poor woman in a village get $100 to get the medical certificate? Sometimes she has to travel miles and by the time she comes back, the evidence is lost. In some countries, when people are arrested, the victim has to feed the prisoner, who is the perpetrator, while the case is in the courts. All these are the issues.” 





� Convention on the Rights of Persons with Disabilities [hereafter CRPD], GA Res 61/106, UN Doc A/RES/61/106 (December 13, 2006), preamble (q).





� International Network of Women with Disabilities, Violence Against Women with Disabilities: Barbara Faye Waxman Fiduccia Papers on Women and Girls with Disabilities [hereafter INWWD Paper] (March 2011), 2.





� Special Rapporteur on violence against women, its causes and consequences, Report on violence against women with disabilities [hereafter VAW with Disabilities report], (August 2012) A/67/227, para. 20.





� See, e.g., Stephanie Ortoleva, Inaccessible Justice: Human Rights, Persons with Disabilities and the Legal System, ILSA Journal of International & Comparative Law, vol. 17:2 (2011).





�  VAW with Disabilities report, para. 12.





� CRPD, art. 13.





� International Development Law Organization, Joint United Nations Programme on HIV/AIDS (UNAIDS), and United Nations Development Program (UNDP), Toolkit: Scaling Up HIV-Related Legal Services [hereafter HIV Toolkit], (2009), p. 17 available at � HYPERLINK "http://www.idlo.int/english/WhatWeDo/Programs/Health/Pages/hivtoolkit.aspx" �http://www.idlo.int/english/WhatWeDo/Programs/Health/Pages/hivtoolkit.aspx�. The toolkit is in English, French, Arabic, Chinese, Russian, and Spanish (forthcoming).





� International Development Law Organization, Accessing Justice: Models, Strategies and Best Practices on Women’s Empowerment (2013), 13, available at � HYPERLINK "http://www.idlo.int/english/Resources/publications/Pages/Details.aspx?ItemsID=386" �www.idlo.int/english/Resources/publications/Pages/Details.aspx?ItemsID=386�  (citations removed).





� The Special Rapporteur on extreme poverty and human rights has noted the lack of empowerment and access to information that is available for those who experience discrimination on grounds such gender or disability. See: Special Rapporteur on extreme poverty and human rights, Report on access to justice for people living in poverty (August 2012) A/67/278, paras. 24-27.





� HIV Toolkit, 27.





� Id. See 27-29 for more on conducting participatory needs assessments and situation analysis.





� For example, people living with HIV are both more likely to interact with healthcare settings because of their healthcare needs and to experience discrimination in these settings because of their HIV status. This is particularly true for women living with HIV, who tend to seek healthcare services more frequently because of issues relating to reproductive and maternal healthcare. Rights violations of women living with HIV in healthcare settings, such as coercive sterilization and verbal and physical abuse are well documented in many parts of the world.





� INWWD Paper, 8. “In addition, researchers and policy makers rarely identify situations, such as physical abandonment or psychological cruelty, as maltreatment. Further, if an intervention is made in a situation where the violence was perpetrated by a personal assistant, a family member or a friend, the incident is often addressed only by the social service system and is rarely considered to be a crime that should be addressed by the police and/or the criminal justice system.  There is a lack of credibility accorded to women who require assistive communication or reasonable accommodation in communication and to women who have already been labelled with a psychiatric diagnosis or an intellectual disability.” INWWD Paper, 8.





� Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Applying the torture and ill-treatment protection framework in health-care settings [hereafter Torture in health-care settings] (Feb. 2013) A/HRC/22/53, para. 57.





� Id., para. 48. “Some women may experience multiple forms of discrimination on the basis of their sex and other status or identity. Targeting ethnic and racial minorities, women from marginalized communities and women with disabilities for involuntary sterilization because of discriminatory notions that they are “unfit” to bear children is an increasingly global problem. Forced sterilization is an act of violence, a form of social control, and a violation of the right to be free from torture and other cruel, inhuman, or degrading treatment or punishment.”	





� VAW with Disabilities report, para. 28. For a more detailed national-level documentation of these violations, see e.g., Women With Disabilities Australia: 'Dehumanised: The Forced Sterilisation of Women and Girls with Disabilities in Australia' - WWDA Submission to the Senate Inquiry into the Involuntary or Coerced Sterilisation of People with Disabilities in Australia (March 2013) available at � HYPERLINK "http://www.wwda.org.au/sterilise2011.htm" �http://www.wwda.org.au/sterilise2011.htm�. 





� Torture in health-care settings, para. 57.





� VAW with Disabilities report, para. 42. “Sexual abuse cases involving a complainant with learning disabilities rarely go to court, and if they do, the complainant frequently does not service as a witness against the accused.  The tendency to “infantilize” women with mental disabilities contributes to the discounting of their testimony. Not only are they excluded as witnesses because they may have difficulty communication with the police, but women with disabilities face a number of obstacles in the justice system, including the systematic failure of the court system to acknowledge them as competent witnesses.  This exclusion is particularly problematic in cases involving sexual assault or other forms of gender-based violence, in which the complaining witness may provide key evidence necessary for a conviction.”





� Law Enforcement and HIV Network, IDLO, and Forum Droghe, Report on International Consultation on Policing of Most-at-Risk Populations (May 2012), 7, at � HYPERLINK "http://www.idlo.int/english/Resources/publications/Pages/Details.aspx?ItemsID=382" �http://www.idlo.int/english/Resources/publications/Pages/Details.aspx?ItemsID=382�.
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