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13th session to the Committee on the Rights of Persons with Disabilities – General Comment on Article 24 
Submission by GRIP vzw
GRIP, Gelijke Rechten voor Iedere Persoon met een handicap (Equal rights for every person with a disability) is a civil rights organization for and of persons with a disability. We submitted a shadow report en several submissions concerning the implementation of the CRPD in the Flanders region of Belgium.
In the current submission we present a brief update of information, remarks and questions concerning the implementation of art. 24.
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Executive summery
In Belgium, pupils with disabilities are mostly referred to segregated schools. As shown in some research data, especially Flanders has the highest referral to segregated special education. Last year, the Flemish Government voted a new Decree regarding measures for pupils with special educational needs: the M-decree. It is uncertain what the effect of the new legislation will be. But it is clear that the implementation of article 24 of the Convention on the Rights of Persons with Disabilities raises many questions. To prevent wrong interpretations of the CRPD art. 24, we are in great demand on more guidance from the Committee on the Rights of Persons with Disabilities for the realisation of inclusive education. Especially we ask the Committee for specific information on the evaluation of reasonable accommodation and the right to an individualized learning plan.
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Current situation in the Flanders region.

1. In Flanders, serious systematic flaws prevent children with disabilities to access inclusive education and sentence them to segregation. This is reflected in the fact that Flanders achieves the highest figure of segregated education in Europe (i.a. the WHO’s World Report on Disability 2011). The Flemish Government is at least 15 years aware of this situation, but has failed to establish a reasonable timeframe to mainstream education for children with disabilities.

2. On March 21th 2014, the Flemish Government voted a new Decree regarding measures for pupils with special educational needs: the M-decree (in Dutch: ‘het decreet betreffende maatregelen voor leerlingen met specifieke onderwijsbehoeften’). The stated intent of this decree is to ensure greater access to mainstream education for children with disabilities. It is uncertain what the effect of the new law will be once it is in force. 
In a recent magazine of the Flemish Agency for Persons with a disability (VAPH), we can read: ‘If the M-decree will have great effects, remains to be seen.’ (Sterk, dec. 2014, p.5). This is information from the Government itself!

3. A lot of questions from parents for the registration of a pupil with a disability are not taken seriously and not handled correctly. The regulations (until now the GOK-decree, starting from January 2015 the M-decree) often are not followed. A TV-document (VRT, Koppen, December 4th 2014) illustrated this by undercover filming of a mother trying to register a toddler with Down syndrome. 6 out of 8 attempts  resulted in a refusal very quickly. A few years ago GRIP already mentioned these ‘refusals under the table’ (based on research by Dupont, 2010). 

4. When parents opt for inclusive education,  they are confronted with a lack of support. The current support is provided via GON- or ION-guidance. For many students the hours-package of this support from the special education-schools is inadequate and not enough. For some groups this support is not provided at all, e.g. pre-schoolers with an intellectual disability (type 2). Some students use the support of a personal assistant (PAB of the department of welfare), but the waiting list for PAB is dramatically long.
5. More than 500 children are totally excluded from the educational system as they are ‘school non-attenders’. These children are attending day centers and boarding schools for ‘non-students’. It is not clear if they are offered a suitable educational program. Also: it  allows schools, schools for special educations and regular schools, to impose conditions to pupils for participation in education (such as minimal development age and a certain level of self-reliance). At this moment, an expert panel is developing a new framework for these ‘school non-attenders’. 
6. With the support of GRIP, MDAC sent a ‘collective complaint’ to the European Committee of Social Rights, a body of the Council of Europe. The complaint is directed to Belgium and focuses on the education system in Flanders where there is a startlingly high rate of educational segregation (collective complaint no. 109/2014).
Remarks on the implementation of art. 24 in the Flanders region.

7. We regret a sense of urgency as to the implementation of inclusive education. Effective measures for inclusive education fail, due to a lack of political decisiveness. GRIP believes that the M-decree might be a step forward, but it is too little too late. It is insufficient in realizing a real change to inclusive education. It is also inadequate in meeting the obligations arising from the ratification of the CRPD.
8. The M-decree is put forward to implement art. 24 of the M-decree. Several remarks have been made as to the non-compliance of the M-decree with the CRPD:  
· Interfederal Centre for Equal Opportunities (Interfederaal Gelijkekansencentrum), Het ontwerp van decreet betreffende belangrijke en noodzakelijke maatregelen voor leerlingen met specifieke onderwijsbehoeften, October 2013. 

· Kinderrechtencommissariaat, “Advies ontwerp van decreet over maatregelen voor leerlingen met specifieke onderwijsbehoeften”, Brussel, 7 januari 2014, 1.
· M. Verbruggen, “Too little too late: (g)een recht op inclusief onderwijs in Vlaanderen”, TvMR, 2014, nr.2, 8.

· G. de Beco, “Het decreet betreffende maatregelen voor leerlingen met specifieke onderwijsbehoeften (M-decreet). Een eerste stap in de juiste richting?”, TORB 2014-2015, afl. 1-2, 4.
9. Even with the M-decree, there remains a lack of systematic approach.  The M-decree provides no schedule to achieve the target: inclusive education. Such a plan is an essential part of the ‘progressive realization’.
10. The new decree persists in using a  typology of disability based on a medical assessment of disability. There are some adjustments, but by upholding the typology , it shows the reluctance in making the mind shift from the medical to the social perspective. The M-decree even creates a new type of special education: type 9 for children with autism.
11. It is also striking that the M-decree continues to speak of a ‘special education report’ (‘verslag buitengewoon onderwijs’) when the common curriculum cannot be held with reasonable adjustments. This use of  language is a confirmation of the assertion that in Flanders, even with the M-decree, special education is put forward as the first solution for students with a disability. 
12. The M-decree no longer allows schools merely to assert ‘lack of capacity’ (‘tekort aan draagkracht’) as a ground for refusing a child’s admission. It instead relies on the criterion of reasonable accommodation to determine if a particular accommodation will impose a undue burden on the school. There is no guarantee that the application of this criterion will result in an increase of access to mainstream education. 
13. One of the basic principles of inclusive education is that a student can work with an individual learning pathway which takes into account the possibilities and educational needs of the individual. With the M-decree, children who are in need of an ‘individually adapted curriculum’ have an enrolment with a defeasance clause (‘onder ontbindende voorwaarden’). The risk remains that with the M-decree, the possibility to follow a individually adapted curriculum depends on the benevolence of the school. This must be read as a discrimination on grounds of disability.
14. The procedure put in place by the M-decree offers little legal certainty for the pupil with a disability and its legal status is weak. It needs to be clearly stated:
· what procedural requirements the consultation between school or class Council, CLB, parents and pupil must meet;
· that the conclusions on the appropriate adjustments following these consultations are recorded in writing;
· that the decision of the school concerning the adjustments deemed necessary whether or not are disproportionate, always is laid down in a reasoned report;
· that agreements on reasonable accommodation apply for all teachers within the school team;
· that the agreements on reasonable accommodation apply for the whole school career (and therefore all grades) unless the CLB finds that the specific education needs evolved;
· that, from the beginning, is recorded if the reasonable adjustments could lead to a normal study ratification or not, and whether this can vary according to the chosen field of study.
15. With the M-decree, the shortage of means for support in the mainstream school remains. The lack of support that a pupil with a disability gets in mainstream education is discriminatory. The M-decree does present an ‘schema of guarantee’, with monitoring of the change in numbers of students attending special education schools and regular schools. But it is not clear how and when these numbers influence the funding system. 

Support resources in Flanders are  linked to where the child attends school: special education or mainstream education. Different (meaning much more) resources are available for the same pupil choosing special education or choosing a mainstream school. The law does not introduce new funding mechanisms allowing schools or localities to increase the number or range of support they can provide to students who require accommodation and support, which would seem to allow schools to easily argue that any accommodation that has cost implications would be disproportionate and constitute an undue burden. In this way the Government discriminates against parents and students who choose for mainstream education.
16. Fully in contrast with the CRPD, the M-decree provides for a further development of special education:
· Type 9: an new type of special education is set up for pupils with autism who have no intellectual disability and despite reasonable accommodation do not attend mainstream education;
· The possibility to establish special education training form 4 is extended. This specific form of special education, for pupils with normal ability would not be necessary if there would be sufficient support in mainstream education.

17. By way of budget cuts, Minister of Education Hilde Crevits, in the Autumn 2014, decided to reduce the means for ‘competence development’ and for the ‘second-line inclusion network’. These measures were part of the M-decree and designed to support teachers in the provision of ‘reasonable accommodation’. Now already 20% saving is made on the operating resources for the competence development of teachers. And the ‘second-line inclusion network’ with a focus on the children with an ‘individually adopted curriculum’ is disappearing even before it really takes off.
Questions concerning the implementation of art. 24.

18. The CRPD doesn’t provide a definition of inclusive education. This makes it difficult to evaluate certain educational measures and practices. 
Question: Can the Committee on the Rights of Persons with Disabilities provide a definition of inclusive education ? 
19. In Flanders, the CRPD is often explained as the parental right to choose between regular and special education schools. This is also used by the politicians to continue the investments in a broad landscape of special education schools.
Questions: Can the Committee give some clarification about the parental right to choose between regular and special education schools and about the principle that inclusive education is the first option for all children ?

20. Inclusive education is a precondition for the full participation in society. There is a major relation between art. 24 and other articles of the CRPD.  
Question: Can the Committee give some more information about the interaction between art. 24 and other articles ? 

21. As mentioned, legislation in Flanders makes a difference between students that are able to follow the general curriculum and students who cannot reach the goals of the general curriculum and therefore need an individualized curriculum. The need of such an individualized learning plan is by some seen as a reason for the denial of admission into mainstream schools and as a reason for referral to special-education school. One argument is that the provision of an individualized learning plan is ‘un-reasonable’ for the mainstream school. 
Question: Can the Committee give some comments on the right to an individualized learning plan ?
22. In relation with the question about the individualized curriculum, we observe that students with intellectual disabilities are very vulnerable to segregation in education. 
Question: We ask the Committee to have a special focus on the inclusive education for students with intellectual disabilities. 
23. The special-education school system is not mentioned in the CRPD. But in Flanders and many other countries, students with a disability are by preference sent to schools designed to respond to a particular impairment. 
Questions: We ask the Committee to indicate what could be the role of special-education schools and if further investment of the government in these schools is compatible with the CRPD ?

24. Segregated, self-contained programs or classes for students with disabilities in mainstream schools are proposed as a inclusive measure. 
Question: What is the opinion of het Committee as to segregated classes ? Is this practice in compliance with the CRPD ?
25. Reasonable accommodation is an anti-discrimination measure to be realized with immediate effect. So denial of reasonable accommodation constitutes a violation of the CRPD. But it is not easy to determine in an objective way which accommodations are reasonable and which are not. 
Question: Could the Committee provide some guidance on the evaluation of reasonableness relevant for evaluation of educational measures ? 
26. The resources spent on special education are an important element in the inquiry of the progressive realization of the CRPD. The CRPD stipulates that economic, social and cultural rights should be realized ‘with full use of the available resources’. In Flanders, the imbalance in investment in the non-inclusive education with regard to the investment in inclusive education, is in contrary to the obligation to make use of available resources. And new funding is provided for special education. 
Question: Is it possible for the Committee to provide more clarification on the meaning of ‘progressive realization’ ? And also on the relation between upholding the funding of a large system of special education schools and not providing the needed resources for a inclusive education ?
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