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Submission to the UN Commission on the Rights of Disabled Persons for Day of General Discussion (DGD) on the Right to Education, Article 24 UNCRPD, to be held on 15 April 2015

Summary of Report on Global Jurisprudence concerning Inclusive Education, for In1School,
a project of the Dutch Association for Disabled Children NSGK
Summary
In1School, a project of the Dutch Association for Disabled Children NSGK, promotes inclusive education. All children have the right to go to the same neighborhood school of their choice. To attend schools inspired and equipped to bring out the best in every child. We inform, conduct research, bring people together and strategically challenge violations of the right to inclusive education in court. In this way we work toward lasting change in legislation, policy and practice. From learning and living apart to learning and living together. Because a better world starts at school. In 2014 In1School commissioned a series of investigations into law, policy and practices concerning inclusive education in the Netherlands and around the world. 
This submission is a summary of the jurisprudence report prepared by In1School. The writers of the report investigated legal cases concerning the access of disabled children to regular education in the Netherlands, and compared a number of issues with developments in the jurisprudence elsewhere.  The specific issues focused on in the legal report are:

· Is the right to inclusive education identified as such in a given judgment?

· Is the right of access to regular education guaranteed to all children, and if not, what conditions are attached to admission for a disabled child to attend a regular school?

· What is the test for making accommodations for a child to be able to attend a regular school?

· Is a right to non-discrimination recognized and enforced? Also collective measures?
· Does the reviewing body take international human rights treaties and judgments into consideration when reviewing a decision to deny admission or accommodation?

· Does the reviewing body merely do a procedural review of lower decisions denying admission or accommodation, or does it review in light of the right to education laid down in human rights law?

This submission consists of background information about the Dutch educational system, a description of themes arising from the Dutch cases concerning education and disability, research findings from foreign national cases and conclusions.

Brief Background to Disability in the Dutch Educational System

As most education systems around the world, the Dutch education system is divided into primary, secondary and higher/adult education. Discrimination on the basis of disability is forbidden at all three levels by the Dutch Equal Treatment Act on the ground of Disability and Chronic Illness.
 The Dutch Human Rights Institute has jurisdiction to issue non-binding decisions about whether the Equal Treatment Act has been violated. 
  Denials of admission, removal and adequacy of support or reasonable accommodation can be addressed by the Human Rights Institute as an issue of discrimination, but also by civil and administrative courts.  A long-standing system of segregated special education exists in the Netherlands, which is divided into four clusters according to type of disability.
 The government introduced a policy of promoting integration of disabled children in regular education, along with so called individual ‘backpack funding’ to facilitate this, in the early 1990’s.
 An advisory body, ACTB, was created in 2003 to advise in disputes about placement of ‘backpack’ children and appropriate support, but was disbanded in 2009. While there has been some increase in the numbers of disabled children in regular education, the numbers of children in special education has continued to increase with an accompanying increase in costs (special education is twice as expensive per pupil as regular education). The educational system underwent review and amending legislation known as ‘The Appropriate Education Act’ took effect on August 1, 2014.
 The new Act discontinues individual backpack funding and introduces a new duty of care for all schools, requiring schools to provide ‘appropriate education’ to all children, if not in the school where admission is sought, then in a school belonging to the same school consortium. This could also be a special school. All schools belong to consortia organized according to the law for the purpose of distributing special education money to regular schools as much as possible. The new Act does not create a right to inclusive education, nor to admission to a regular school. The research conducted for this project finished before the new legislation went into effect. The UNCRPD was signed by the Dutch government in 2007, and is expected to be ratified this year. The UN Children’s Rights Convention was ratified in 1995. 
Research Conclusions and Issues Arising from Cases Reviewed
Approximately 160 judgments concerning disabled children and education, issued by Dutch civil and administrative courts, advisory bodies and by members of the former Dutch Equal Treatment Commission, were identified and summarized.  An additional 40 judgments from foreign and international courts were analyzed and summarized (many more jurisdictions were investigated, but in many little or no relevant case law turned up).  A study of these cases in light of the right to education set out in the CRPD led to the following conclusions:

Important Issues and Barriers Identified in the Dutch Cases:

· ‘Suitability’ for regular education is an important barrier to inclusive education
An important threshold issue for children with disabilities in the Dutch educational system is the issue of whether a child is ‘fit’ for regular education – will he or she be able to achieve a diploma, with reasonable support if necessary, in a regular classroom?  Schools are allowed to test students for suitability.
 In 2011 the former Dutch Equal Treatment Commission held that it was not discriminatory for a child with dyspraxia who had received special education and homeschooling to be required to take a national standardized test (CITO) to determine her suitability for regular secondary school.
 The mother refused permission. The Equal Treatment Commission reasoned that it was impossible to determine if the child would be able to succeed in secondary education on the basis of the available information. Mother complained to the civil court in Haarlem which held that it was reasonable for the school to wish to test the girl. The highest administrative court of the Netherlands, the Raad van State (Council of State), rejected the appeal of the mother, finding that the record did not show that the pupil was suited for regular secondary education.
 

This requirement is applied at all levels of education, from adult vocational and higher education, to secondary education and most recently in primary education.
 The former Dutch Equal Treatment Commission approved a primary school’s exclusion of a young child with Downs Syndrome after agreeing with the school’s determination that she would require one-on-one teaching to succeed in the next grade.
 She had been a pupil at the primary school since 2005, but in 2011 she was considered no longer ‘fit’ for regular, classical education (in part due to an increase in class size and additional number of pupils with ‘backpack funding’) and therefore her exclusion on the ground of disability was not discriminatory.  Schools are allowed to impose tests for determining ‘fitness’.  The judgments fairly consistently affirm a duty to investigate the actual abilities of students so as not to exclude on the basis of prejudgments. 
· Whether a school can provide what a child requires is an important question to be decided by an individual school itself 

This is an access theme identified in several of the cases studied. In theory, the parents of a pupil qualifying for ‘backpack funding’ had a right to choose to apply that funding in regular education.  That right of choice is clearly conditioned, however, on the school’s ability to accommodate the student and the effect the child’s admission could have on other students. Schools have generally been required to provide evidence on four points:  

1. What is needed to enable the child to function successfully in a regular classroom?

2. What support or accommodation can the school provide?

3. What is possible with the available resources?

4. Why is the school unable to provide qualitatively good education tailored to meet the child’s needs? 

To be able to answer these questions schools must do research and courts generally require that schools satisfy this test. The contours of such a duty to investigate, who is to be involved and how far schools must go, was entirely unclear under the previous educational law. 
· Accommodation is viewed as an individual matter where the emphasis is on adaptation by the student to the existing school environment, and not the other way around
Accommodation for dyslexia is the most common topic of litigation on the issue of accommodation. It is generally agreed that as long as the accommodation does not affect the substance of education it should be provided, if reasonable and requested by the student. A request by a university student with schizophrenia to do a take-home exam or project instead of an in-class examination, for example, was rejected by the examination commission of the university on the ground that substitution would affect the quality of education.
 The Raad van State (highest Dutch administrative court) found that a written examination is completely different from a take-home examination or other alternatives proposed by the student. They reasoned that the examination was to take place in the only course in the master’s degree program that required a student to perform under time pressure and therefore an essential requirement affecting the core of education. Reformulating examination questions was also rejected as a reasonable accommodation because this is seen as coming within the didactic sphere.
 
Requests for accommodation must be made by the affected student; schools have no pro-active duty of accommodation at any level of education. This was reaffirmed in a decision in 2013 by the Human Rights Institute which held that a primary school’s refusal to allow a student with dyslexia to use a particular software program (Kurzweil) for practice standardized testing and during the testing itself was not discriminatory.
 The primary reason for the refusal was that the student had not made a request in advance of the testing. A school does not have to anticipate the needs of its students with disabilities. It does not have to take measures to adapt its classrooms and facilities pro-actively. If this will change under the new legislation is entirely unclear. Whether the Human Rights Institute and the courts will apply a broader, collective duty to accommodate in the future so as to facilitate inclusive education, is also far from clear.
· Quotas for disabled children in regular schools 

Two decisions made by the ACTB, the now defunct advisory body for resolving disputes between parents of children entitled to ‘backpack funding’ and regular schools about admission and support, condemned plans by regular schools to limit the number of disabled children they would admit.  This was seen as an impermissible quota which denied children an individual examination of their needs.
 Later, in 2011, the former Dutch Equal Treatment Commission ruled that a fixed quota constitutes unlawful direct discrimination.  It is very possible that under the new education legislation schools will work with a tacit quota system, given that their duty to provide an appropriate education can be met by finding another school in the school consortium to educate a child with specific educational needs.  Resources can be shifted to particular schools and children with disabilities steered to those schools.
· Legal review of admission, removal and accommodation decisions is generally restricted to whether mandated procedures were followed, and does not address whether or how the student’s right to education is affected
Decisions to admit or remove a student and support or deny accommodation to disabled students are made in first instance by the school in question, then by the school board and then by a low-threshold administrative body, the Educational Disputes Commission,
 or by a civil or administrative court. The Dutch Human Rights Institute is authorized to decide complaints of disability-based discrimination in education and the civil and higher administrative courts also hear cases and appeals. In almost no case reviewed by administrative and civil bodies, and in no case reviewed by the former Equal Treatment Commission was reference made to the student’s ‘right to education,’ (let alone ‘right to inclusive education’) and nowhere was reference made to international human rights instruments. In almost all cases review was confined to the procedures followed by decision-makers, and whether they were taken in conformity with the steps prescribed by the educational laws. With respect to discrimination cases, review was conducted within the specific framework of the Dutch Equal Treatment Act, which does not mandate collective measures. The higher level civil or administrative courts confronted with deciding whether a particular act, law or policy violates the complainant’s right to education do so if the claims are framed as violations of international human rights law.
 This occurs infrequently, in contrast to courts in other countries that frame a particular decision about placement, removal or accommodation in terms of whether the student’s fundamental right to education and/or right to equal treatment was compromised or otherwise unduly burdened. 
Compare to Treatment of Issues by Other Legal Jurisdictions

· Some legal jurisdictions recognize a right to inclusive education, making specific reference to the ‘fundamental right to education’, the CRPD and other international human rights instruments.
The Constitutional Court of Colombia
 recognized in 2011 that students with disabilities have a right to be included in regular classrooms with appropriate support. The Colombian case concerned the exclusion of a deaf child from regular primary education by a regulation that financed a classroom interpreter only if ten or more children would benefit from such support. The Constitutional Court struck down the regulation after first classifying education as a fundamental right which States are obliged to protect and promote. The court considered that disabled children have a right to inclusive education, contrasting that with ‘segregated’ and ‘integrated’ education.  Referring to publications by national and international experts, it concluded that ‘integrated’ education does not go far enough in guaranteeing the right to education, as the teacher is generally busy trying to apply special education techniques in regular classrooms, rather than adapting regular classrooms to the educational possibilities and learning styles of the students. The court referred explicitly to Article 24 CRPD when holding that all hearing-impaired children have the right to inclusive education, and not just children in schools with more than 10 deaf or hearing-impaired children.
Italy is perhaps the only country in Europe where inclusive education is the norm, having introduced the policy ‘Integracione Scolastica’ in the 1970’s. It was legally anchored in national legislation in Articles 12 and 13 of the Framework Act of 1992 which laid down a right to ‘inserimento scolastico’ (scholastic integration).
 In recent years, austerity measures have put pressure on the financing of classroom supports for students with disabilities. The Constitutional Court held in 2010 that an austerity measure which had the effect of reducing classroom support for a student from 25 hours to 12 hours was unconstitutional, violating her ‘fundamental right’ to education. 
 The Court found that Article 24 CRPD requires State Parties to recognize the right to education for disabled children, and imposes the obligation to make reasonable accommodations. National legislation imposes the same obligations. The austerity measure at issue, which reduced qualified support personnel in the classroom, was contrary to international human rights law, the constitution and national legislation as well as past judicial decisions. Complainant was seen as having an ‘inalienable core of guarantees’ upon which the legislator was not entitled to encroach.
In German jurisprudence reference is made in several cases to the term ‘inclusion’, but this seems to refer to ‘integrated’ education, the integration being facilitated by a support person or ‘integrationshelfer’. The cases found in our research generally concern disputes over compensation for such support. One example of such a case concerned compensation for a sign-language assistant for a hearing-impaired pupil in a class with 11 non-disabled children in a Montessori school.
 The Court ruled that ‘the right to inclusive education’ required sign-language interpretation. Another case concerned support in the form of an ‘integrationshelfer’ to provide personal assistance and assistance during pauses for a young boy with Down’s Syndrome in a regular school. The parents appealed to their son’s right to inclusive education as laid down in Article 24 CRPD. Social Services denied financing, arguing that the child’s long-term prospects would be better served by special education. The Court disagreed, holding that the integrationshelfer was an effective accommodation, without which the right to inclusive education would be undermined. Whether the right to education was anchored in the CRPD or in German legislation was left unclear. What our research into the German cases revealed is that active debate is taking place in a number of the States about amending legislation to include an explicit right to inclusive education.

· A ‘rebuttable presumption for regular education’ can promote inclusion in regular settings
Regular education is the rule in the United Kingdom, and special education the exception, in the legislation and case law at least. The Education Act 1996 requires that a mainstream school be named in the Statement of Special Educational Needs of a disabled child, unless the parents choose for special education, or admission is irreconcilable with the efficient education of other children.
 A SEN Statement is necessary to receive extra educational supports. It is not necessary to establish that regular education will be good for the student.
 It is assumed that regular education is the best for children. In Bury Metropolitan the specialized SEN Tribunal as well as the Court of Appeal considered that ‘mainstream’ education has a ‘strongly entrenched primacy’. The issue of whether this is best for disabled children need no longer be answered as it is presumed. One-to-one teaching, a personal curriculum and specialized teaching methods may be necessary and reasonable accommodations, which are not seen as necessarily negatively impacting other students.  A lower judge in another case concluded that

‘the apparent incompatibility between the provision of suitable education and the requirement to name a mainstream school without express regard to the suitability for the child can only be reconciled on the basis that the local education authority is under an absolute obligation to make a school suitable (…) It has to provide for the identified needs. It cannot say it that it will educate the child in a mainstream school without providing for them. Nor can it rely on any independent resources issued in this respect. This combines the need to protect the interests of the child with Parliament’s intention, in amending the 1996 Act in 2001, to promote inclusion.’

The same presumption is applied in Ireland, derived from the Education Act 2004, section 2, which provides that children with special needs have a right to education in an inclusive setting, unless this conflicts with the interests of the child or the delivery of effective education to other children. The English presumption is stricter in that admission or placement in regular education can be denied only if it is incompatible with efficient education for other children or if parents choose for special education.

· ‘The Least Restrictive Environment’ does not necessarily mean education in mainstream or inclusive settings

The United States Individuals with Disabilities in Education Act, or IDEA, sets out a Least Restrictive Environment test. This does not per se mean regular education, as rulings by various Courts of Appeal have determined. Courts apply various multi-step tests to determine the least restrictive environment for a given child, with mixed results. 

· The ‘Best Interests of the Child’ test instead of rebuttable presumption 
This test is applied in Canada to decisions about the appropriate educational placement of disabled children. The Canadian Supreme Court has expressly rejected the use of a rebuttable presumption in favor of regular education placements.
 The Eaton court ruled that it was not a violation of human rights to place a child in special education if her interests are best served in a special environment. Using a presumption instead of balancing what a child needs against what an environment can provide, could lead to automatic placements and/or oppositional hostility without considering what a child really needs.  Review of cases citing Eaton reveal that parents consistently lose to the judgment of placement officials.
· Right to Accommodation to secure the right to education
The right to accommodation is a very important aspect of securing inclusive education. The CRPD requires 1) an immediate non-discrimination guarantee, and 2) imposes an obligation of progressive realization with respect to providing collective accommodations so as to incrementally transform classrooms into inclusive learning environments. With respect to disability-based discrimination in education, the failure to make a reasonable and effective accommodation is an act of discrimination (in the CRPD and in the Dutch Equal Treatment Act as well).  The Canadian Supreme Court has ruled that in deciding discrimination in education cases, the appropriate party for the purpose of comparison is not other disabled children and whether they have equal access to special education resources, but rather to other children and their ‘meaningful access’ to education.
 This means that special education resources are the way to create and ensure meaningful access to general education services.  In the Moore case the service sought by the highly dyslexic Jeffery was access to a special resource center which had been closed for financial reasons.  Ruling that the closure was discriminatory, the Supreme Court held:
‘It is accepted that students with disabilities require accommodation of their differences in order to benefit from educational services. Jeffrey is seeking accommodation, in the form of special education through intensive remediation, to enable him equal access to the ‘mainstream’ benefit of education for all. (…) In Jeffrey’s case, the specific accommodation sought is (…) not an extra ‘ancillary service’, but rather the manner by which meaningful access to the provided benefit can be provided. Without such special education, the disabled simply cannot receive equal benefit from the underlying service of public education.’

While not a case about inclusive education, the Moore case illustrates the importance of returning to the general right of all children to education.  Extra supports may be necessary to achieve meaningful access to this fundamental right. Disabled children don’t have a right of access to some kind of education. They have a right to meaningful access to education, just like any other child. 
Conclusions 
· The case law of very few countries refers to a legal guarantee for the right to inclusive education. This may be because this right is rarely anchored in legislation, and reference to international human rights law is rare. In countries in which the right to inclusive education is explicitly recognized in case law (Italy, Colombia), judges also refer explicitly to international frameworks (Salamanca Declaration) and the CRPD and Children’s Rights Convention.

· Countries with specialized educational or special needs tribunals review placement decisions on their merits anew, and often call in the expertise of independent professionals not associated with the school in question. 
· Nowhere in the case law do disabled children have an unconditional right of access to regular or mainstream education. Whether a disabled student will be admitted is always conditioned on such criteria as being able to satisfy (future) standard diploma requirements, such as in The Netherlands, or not compromising the efficient education for other students or issues of cost and burden to a given school.  A rebuttable presumption for regular education seems to invite judicial discussion about underlying issues of educational policy.  

· The issue of accommodation often arises in the context of a discrimination complaint, where a failure to make a reasonable accommodation can constitute unlawful discrimination. Discrimination is treated as an issue of the individual, and not as matter of taking collective measures in order to facilitate inclusive classrooms (in satisfaction of Article 24 CRPD).  Emphasis is on how the individual student can best adapt to the mainstream environment, and not on how the environment can or should be adapted to the needs of the student. Guidance on this crucial point is needed.
· The claim of discrimination should be seen in the context of how the discrimination affects meaningful access to education, and it should also include an examination of the learning environment and whether decisions are made to make it inclusive.
· Attorneys should be trained and encouraged to address discrimination in education cases as human rights violations, referring to the CRPD and CRC, and reinforce judges’ understanding of disability-based discrimination and the fundamental nature of the right to education.

· The scope of this research did not include research into actual participation figures in specific national systems.  It would be very helpful to link the presence of legislative guarantees for inclusive education and guarantees of access to regular education, to actual participation figures in the respective countries. 

� Wet Gelijke Behandeling op grond van Handicap en Chronische Ziekte (WGBH-CZ), in effect since 2003 and initially only applicable to vocational and higher education (and adult employment) as a transposition of the European Employment Directive; extended effective 1 August 2009 to primary and secondary education. 


� College voor de Rechten van de Mens, was established on 2 October 2012, pursuant to the Paris Principles adopted by the UN General Assembly in 1994, to monitor implementation and observance of human rights obligations.  The former Dutch Equal Treatment Commission became part of the Institute for Human Rights. 


� Cluster 1 for visual impairment, Cluster 2 for hearing and communication impairment, Cluster 3 for intellectual and physical impairments, Cluster 4 for behavioral disabilities.


� This policy was named ‘Back in School Together’ (Weer Samen naar School).  A student qualifying for ‘backpack funding’ could use this to support learning in a regular school setting. Most of the money was earmarked for support for the teacher, provided by centers for special education.


� Wet Passend Onderwijs.


� College voor de Rechten van de Mens, Oordeel 2011-44, 27 September 2011.


� Rechtbank Haarlem, ECLI:NL:RBHAA:2012:BY4266, 28 November 2012. The civil court based its decision on the Secondary School Act (Inrichtingsbesluit WVO) which provides that admission to the given education track is dependent on a realistic chance of satisfying the requirements for a diploma.


� Raad van State, ECLI:NL:RVS:2013:2363, 11 December 2013.


� The basis of this requirement at the higher or adult education level is the EU Employment Directive which permits as non-discriminatory rejection of those not suited for a given job or educational program.  At the secondary school level, specific education acts allow schools to impose qualifying requirements. The former Dutch Equal Treatment Commission extended the ‘suitability’ requirement as a matter of logic to primary education. 


� College voor de Rechten van de Mens, Oordeel 2011-144, 27 September 2011


� Originally developed and applied by the ACTB and consistently later applied by courts.


� Raad van State, ECLI:NL:RVS:2012:BW8205, 13 June 2012


� College voor de Rechten van de Mens, Oordeel 2012-88, 10 May 2010


� College voor de Rechten van de Mens, Oordeel 2013-60, 14 May 2013


� ACTB opinion 2006/9 in Rapportage 8/1/2004 – 8/1/2005; ACTB case 2, p. 43-44 in Rapportage 8/1/2007 – 8/1/2008.


� Commissie onderwijsgeschillen.


� E.g. a violation of the right to education laid down in Art. 2, 1st Protocol of the European Human Rights Convention or Art. 28 and 29 of the Children’s Rights Convention.


� Corte Constitucional de Colombia, Case T-051/11, Julio David Perez Lambrano v. Municipality of Monteria


� For a description of the history and legal anchoring and implications of this policy see Simona D’Alessio, Inclusive Education in Italy, A Critical Analysis of the Policy of Integrazzione Scholastica, Sense Publishers, Rotterdam 2012, chapters 1-2, pp. 1-43.


� Corte Costituzionale, Sentenza n. 80 del 26-02-2010


� SG Karlsruhe, S4 SO 937/13 ER, 21 March 2013 - Sozialgericht


� In Hessen and Baden-Wurttemberg, for example


� Article 316


� Bury Metropolitan Borough Council v. SU [2010] UKUT 406 (AAC) (4 November 2010)


� Harrow Council v. AM [2013] UKUT 157 (ACC) (27 March 2013), par. 27.


� Eaton v. Brant County Board of Education [1997] 1 S.C.R. 241


� Moore v. British Columbia (Education) [2012] 3 S.C.R. 360, on Appeal from the Court of Appeals for British Columbia


� Moore, para. 28.
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