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20 March 2015

SUBMISSIONS FOR THE GENERAL DAY OF DISCUSSION ON THE RIGHT TO EDUCATION FOR PERSONS WITH DISABILITIES

1. These written submissions are made by the Legal Resources Centre, South Africa (LRC) in response to the call from the United Nations’ Committee on the Rights of Persons with Disabilities.  The LRC is a non-profit, independent law clinic which provides free legal services primarily to indigent communities and poor individuals.  The LRC aims to use the law as an instrument to achieve social justice and equality and to protect the rights of poor, vulnerable and marginalised communities and individuals.  

2. Since South Africa achieved democracy, the LRC has intervened on behalf of individual clients and interested non-governmental organisations (NGOs) relating to the right to education for persons with disabilities.  It is in this context that the LRC makes these submissions.  

Summary of these submissions

3. It is trite that the South African Constitution recognises disability as one of the protected categories in the entrenchment of the right to equality.   These submissions acknowledge that the South African government has policies in place to further the right to education for children with disabilities.  These submissions draw attention to the divide that exists between the terms of the policies and its implementation.  We submit that the resultant detachments run counter to the values and principles enshrined in Article 24 of the Convention on the Rights of Persons with Disabilities.  Moreover, we draw attention to some of the challenges that persist because of the location of special schools and some of the difficulties faced by third party NGOs in providing services to the government in the effort to deepen access to the right to education for people with disabilities.  We also highlight the challenges faced by children with severe intellectual disabilities.

4. We are hopeful that these submissions will add value to the deliberations at the upcoming meeting in April and that the Committee will formulate comments which will address the concerns highlighted in this document.  

The Government model and regulatory framework
5. In South Africa, there is no Cabinet Ministry that is singularly and exclusively responsible for government work dedicated to people with disabilities.  In 2009, the South African government established the Department of Women, Children and Persons with Disabilities.  This Department was “established to emphasise the need for equity and access to development opportunities for vulnerable groups in South African society.”
 In 2014, following national elections, the focus of this Department was changed and no explanation was given for the re-assignment of the portfolios.   In terms of the Cabinet announcement, “The functions related to support for people with disabilities and children, [were to] be transferred to the Department of Social Development.”
  While the executive oversight for persons with disabilities is primarily exercised by the Department of Social Development, policies relating to the right to education are regulated by the Department of Basic Education.  Linked to this, is the role of the Department of Health in the process of assessing, diagnosing and treating disabilities (where necessary).  These three Departments have separate Cabinet Ministers exercising executive authority.  Significantly, their portfolios are dedicated to the mainstream subject matter: for example, the Minister for Health is entrusted with all government work that impacts on health matters.  This approach means that disability does not receive primary focus. In terms of this model, disability issues are fragmented.  

6. In South Africa, there is no national legislation which details the protections available to persons with disabilities.  So too with the right to education for persons with disabilities.  Rather, there are various policies
 which detail government’s guidelines for children with disabilities to access schooling.
  This choice of regulation for the education of children with disabilities (i.e. by way of policies) rather than a national law is in itself discriminatory.  Tertiary education and adult basic education do not receive much attention at national law-making level.  

7. The right to education for children with disabilities is to be found entirely in the policies of the Department of Education.  The regulatory system is therefore complex, complicated and largely inaccessible. A single national law would deepen accessibility and would result in a consistent approach across the country.  This would affirm the rule of law and reinforce the human dignity of all people who have disabilities.  It would be reaffirming for children with disabilities to have their worth recognised in  a national law, in the same way that national law regulates the right to education for children who do not have disabilities.  

8. The Department of Social Department has issued another policy for comment:  the Draft White Paper on Mainstreaming of the rights of persons with disabilities to equality and dignity.
  It seeks to be a cross-cutting policy framework that gives coherence to and guide government activity across mainstream disability-strategic areas of public policy and government programmes.
  It also seeks to guide the policy and programmes for the domestication of the Convention and other international and regional instruments.  Significantly, the Draft White Paper fails to specifically address and clarify government’s responsibilities in providing education to people with disabilities.
9. We submit that the failure to enact national legislation amounts to a violation of the general obligation in Article 4 of the Convention which mandates State Parties to adopt appropriate legislative and other measures to provide for the implementation of the rights set out in the Convention
.

Recommendation

10. The Committee is urged to direct State Parties to take measures to ensure that national legislation, which articulates the legal protections for children and adults with disabilities in accessing their right to education, is enacted without delay.    

Disability specific special needs schools

11. Special needs schools which provide education for children with disabilities exist in South Africa.  The Education White Paper 6, 2001 (White Paper) expressly records that special needs schools will be strengthened rather than abolished.  The White Paper also records that the schools will not be “disability specific” but will rather focus on the degree of support that is required by the child.  The reality is that special needs schools have not, to date, been materially strengthened and the existing special needs school models are styled along the lines of types of disability rather than the degree of support needed by a child.  

12. Moreover, the White Paper envisages a system in which learners with low support needs will be taught at ordinary schools, learners with moderate support needs will be educated at full service schools and learners with intensive support needs will be accommodated at special needs schools.  The current experience is that the majority of children with disabilities are simply enrolled into special needs schools, regardless of the level of support they require.  This results in the situation where there are special needs schools for children who have hearing impairments, special needs schools for children who are blind or have visual impairments and there are “general” special needs schools which accommodate learners who have physical disabilities, mental disabilities, and hearing impairments.  

Location of special needs schools

13. The mismatch between the needs and the provision of special needs schools still persists.  It remains a reality that hundreds of children with disabilities in South Africa have to attend residential special needs schools which are located far away from their homes. For example, in KwaZulu-Natal, there is only one school situated in Pietermaritzburg, which provides education for children who are blind or are visually impaired, from Grade 1 until Grade 12.
  The school cannot provide residential facilities for every child who is enrolled there: the admission numbers exceed the residential space.  This means that the parents who cannot secure residence for their children at the school have to find private accommodation in the surrounding areas, at their own expense.  It bears mentioning that these parents usually live in rural areas far away from Pietermaritzburg and poverty is ever-present in their lives.  The challenge accordingly remains that there are parents who cannot afford to carry the additional expenses.  Narratives provided by some NGOs suggest that some parents accordingly decide not to send their child to school as there is no money available to meet the necessary expenses.  

14. The lack of sufficiently resourced schools situated within reasonable distance of the homes of children with disabilities results in an unfortunate situation: children with disabilities are forced to attend schools that are far away from their homes and they are deprived of living in the family environment that other children who attend schools close to their homes enjoy.  A child with a disability is forced to be separated from her parents and her siblings. This reality entrenches discrimination based on access to education for children with disabilities and runs counter to meaningful participation on an equal basis with others in all spheres of life, as mandated by Article 24.

15. The challenges outlined in this section are of significant concern: they deepen inaccessibility to education and fail to meet the standards set out in Article 24 of the Convention.  More particularly, access to education is not provided in the communities within which children with disability live.  In turn, these children are accordingly not in a position to learn life and social development skills to facilitate their full and equal participation as members of the community, in line with the terms of Article (3). Of particular concern is that children with disabilities often live in grinding poverty.  The fact that their families cannot afford to send them to special needs schools, means that the possibilities of uplifting their living standards are very limited.  They are therefore forced to continue living in poverty and there is no hope that education could break this cycle.  It is beyond dispute that this situation adds to the hardships faced by a girl child who has a disability.
16. Article 24(2) places a direct obligation on State Parties to ensure that children with disabilities benefit from compulsory free education at primary level and secondary education (although not with the same benefits).  The failure to fulfil this obligation also amounts to a violation of Articles 7 and 24 as it falls short of the standard of the best interests of the child.  The General Principles are clear: children with disabilities must also have access to education as it is an essential element of child development.
Recommendation

17. We urge that the Committee directs that State Parties take measures to provide appropriate schooling in communities within which children with disabilities live so that education for children with disabilities is in fact accessible, affordable and sensitive to the needs of these children.
Third party service providers - a case study

18. We raise another challenge about the struggles faced by NGOs in the context of provision of adult literacy education for people with disabilities.   One NGO was approached by a municipality
 to provide training services as part of adult literacy for people who are blind.  A contract detailing the rights and duties was concluded and the NGO provided the training.  Subsequently, when the NGO billed for its services, the NGO was advised that there were problems relating to the legality of the contract.  The municipality has since refused to pay the NGO for services rendered. This matter is receiving consideration and if necessary the NGO will have to institute legal proceedings to recover the monies due.  The NGO maintains that the municipality approached it to assist in the provision of the training and in turn the NGO acted in good faith at all times and fulfilled its contractual obligations.  It bears mention that this adds to the financial strain on the particular NGO as it expended resources and incurred expenses to provide the training as contractually secured with local government and the delay in payment prejudices the NGO.  Additionally, if the NGO is compelled to institute court proceedings to recover its monies, its financial burdens may increase as the NGO may well have to pay legal fees which flow from a court process.

Recommendation

19. The Committee should direct State Parties’ to honour their obligations towards third party service providers who assist in increasing access to education for people with disabilities.  Although there may be legal protections at domestic level to secure the protection of the third parties’ rights, a clarification in a Comment will go a long way to ensuring protection for third parties who expend much time and energy in fulfilling responsibilities that ought to be carried out directly by State Parties.

Role of NGOs providing support services to Government in access to education

20. Throughout South Africa there are NGOs providing services to people with disabilities.  Most of the NGOs receive varying degrees of financial subsidies from government to sustain their work.  However, there is always a significant shortfall and the NGOs have to undertake fundraising initiatives to ensure that their costs are met.

21. The experience is that government departments are increasingly turning to NGOs to provide support services: for example, the provision of sign language interpreters to be used at government organised meetings.  Information provided by a number of NGOs indicates that, in this context, government is generally reluctant to pay for services provided by the sign language interpreters.  Inasmuch as the State relies on NGOs to provide services to persons with disabilities, this does not absolve government from its constitutional responsibilities.

Recommendation

22. We recommend that a Comment be issued to clarify State Parties’ obligations when it uses support services by third party organisations in the effort to provide access to education for people with disabilities.

Children with severe mental and intellectual disabilities

23. Concerns remain about education for children with severe mental and intellectual disabilities in South Africa.

24. As of 2007, government had made no direct provision for the education of children with severe mental and intellectual disabilities.  At that stage, there were also no schools in the Western Cape Province that provided education for these children.  An interested NGO group, the Western Cape Forum for Intellectual Disabilities, launched litigation to address the violations of the children’s right to education amongst others.
  Having considered the existent policies and practices, and after applying the two-stage test in a rights violation case, the Court found that the children’s right to education was violated.  The Court declared that the government had failed to take reasonable measures to meet the educational needs of children who had severe and profound mental and intellectual disabilities.  In addition, the Court ordered a structural interdict to give effect to the children’s right to education.  Following the judgment, significant strides have been made in the Western Cape Province in relation to the education of children with severe mental and intellectual disabilities.  

25. One of the positive features of this case is that interested stakeholders (provincial government officials and various NGOs within the Forum) have been able to work well together in the monitoring, implementation and evaluation phases flowing from the structural interdict.  While this meaningful engagement flowing from the judgment has led to an extremely beneficial result for children with severe mental and intellectual disabilities in the Western Cape Province, other parts of the country do not enjoy the same level of protection.

Recommendation

26. We urge that the Committee mandate State Parties to take urgent steps to address the compelling need to provide education for children with severe mental and intellectual disabilities.  
Early Childhood Testing

27. There is a dire need to ensure that children with disabilities are tested early for learning disorders.  Currently, the testing leans heavily in favour of eye-sight and hearing tests.  The range of tests has to be increased with a sense of urgency.  Early diagnosis would ensure that the child receives specialised education in line with her disability.  The system of varied early testing is crucial.  Our attention has been drawn to one case in which the child’s learning disorder was only noticed when he started high school.  This situation is most unfortunate and cannot continue. It violates Articles 7 and 24 of the Convention as it infringes the over-riding test of best interests of the child.
Recommendation

28. The Committee must direct State Parties to take urgent steps to formulate an appropriate early childhood testing model which can be implemented with ease in both the rural and urban areas.  
Conclusion

29. We record our appreciation to the Committee for the opportunity to make these submissions.  We remain hopeful that our contributions deepen the work of the Committee in making the right to education a lived reality for all people with disabilities.  

Thank you.
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� See https://pmg.org.za/committee-meeting/16573/ accessed on 19 March 2015.





� See � HYPERLINK "http://www.thepresidency.gov.za/pebble.asp?relid=17453" �http://www.thepresidency.gov.za/pebble.asp?relid=17453�, accessed on 19 March 2015.


� Notably, the Education White Paper 6, 2001, Special Needs Education.  It must be read together with Guidelines for the Implementation of Inclusive Education: Full-Service Schools, Guidelines for the Implementation of Inclusive Education: Full-Service Schools as Resource Centres; Guidelines for the Implementation of Inclusive Education: District Support Teams; and the National Strategy on Screening, Identification, Assessment and Support ("the SIAS Strategy").





� Implemented by the Department of Basic Education.





� National Disability Rights Policy.     


� See paragraph 1.3 Purpose.





� Convention on the Rights of Persons with Disabilities.


� Grade 1 to Grade 12 is the full academic period for South African children.


� A local sphere of government, as created by the South African Constitution.


� Western Cape Forum for Intellectual Disability v Government of the Republic of South Africa and Another (2011 (5) SA 87 (WCC)) [2010] ZAWCHC 544; 18678/2007 (11 November 2010) available at � HYPERLINK "http://www.saflii.org/za/cases/ZAWCHC/2010/544.html" �http://www.saflii.org/za/cases/ZAWCHC/2010/544.html�
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