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Introduction
1. The New Zealand Human Rights Commission (the Commission) welcomes the opportunity to contribute this submission to the Day of General Discussion on the Right to Education for Persons with Disabilities.

2. The Commission is New Zealand’s National Human Rights Institution (NHRI) and is accredited with ‘A’ status as a NHRI under the Paris Principles.   The Commission’s functions and status as an Independent Crown Entity are established under the Human Rights Act 1993.
3. In reflection of the themes that have emerged from the Concluding Observations of the Committee on the Rights of Person with Disabilities (the Committee) and referred to in its call for submissions, this submission focuses on the following aspects of the New Zealand education system:

· Exclusion from education on the basis of disability.

· Reasonable accommodation in the primary and secondary education sector.
Summary of our submission
4. In the years following New Zealand’s ratification of the Convention on the Rights of Persons with Disabilities (CRPD) in 2008, the New Zealand Government has undertaken a considerable amount of policy work focused on the development of a fully inclusive education system consistent with Article 24 of the CRPD. This has included the setting of a target for achieving an inclusive educational environment for all students by 2014.
5. However, despite this policy commitment, there has been no substantive change to the legislative framework underpinning the provision of education in New Zealand. The principal statute governing the sector, the Education Act 1989, has not been amended to reflect the requirements of Article 24. This may pose a potential barrier to full implementation of Article 24 in the future. 
Exclusion from education on the basis of disability
6. Article 24 of the CRPD places an unequivocal obligation on State Parties to ensure that persons with disabilities are not excluded from the general education system on the basis of their disability. The CRPD further specifies that:
· Children with disabilities are not excluded from either primary or secondary education on the basis of disability; and

· Persons with disabilities can access an inclusive, quality and free primary and secondary education on an equal basis with others in their community.
7. In recent years in New Zealand, there has been much focus on the related objectives of reducing the instances of exclusion of children with disabilities from school and fostering a truly inclusive education system. This has the potential to significantly improve educational outcomes for disabled people in New Zealand, who are currently less likely hold a formal a formal qualification that non-disabled people and over-represented in lower-skilled occupations
.

8. In New Zealand, the exclusion of disabled students from school can be broadly grouped into two main categories. The first concerns exclusions that occur through formal disciplinary processes that result in the removal of the student from school. The second regards other, more passive, forms of exclusion as a result of barriers that prevent or restrict the right of disabled students to attend school and participate in school activities.
Exclusion from school for disciplinary reasons

9. New Zealand legislation provides for limited circumstances under which a primary or secondary school student may be excluded or expelled from school. In most cases, exclusion from school occurs as a result of disciplinary proceedings taken by a school against a student as a result of the student’s alleged misconduct, continual disobedience or harmful behavior
.
10. Students who have behavioural problems that arise as a result of psychological or cognitive disorders, such as Attention Deficit Hyperactivity Disorder or Fetal Alcohol Syndrome, are at particular risk of being subject to disciplinary proceedings that lead to exclusion from school. Figures obtained in 2009 indicated that approximately 40 percent of students subject to formal suspension procedures at school had prior support from Group Special Education or a specialist learning and behaviour teacher
. The exclusion of these students from the school system can have serious social consequences.  The Principal Youth Court Judge has recently drawn attention to the link between youth offending (and subsequent custodial incarceration) and the existence of unmet needs due to recognised or unrecognised learning and behavioural disabilities
.
11. However, the legislation governing these disciplinary processes is not particularly responsive to cases involving a student with a disability. Neither the Education Act 1989, nor the regulations establishing the relevant procedural guidelines
, prescribes that a Principal or school Board of Trustees give specific consideration to a student’s disability or special education needs when invoking their respective powers of suspension and exclusion
. Furthermore, the Ministry of Education does not publish data on the numbers of disabled students subject to these disciplinary processes.  
12. Policy guidelines issued by the Ministry of Education to assist school Principals and Boards of Trustees in their application of their statutory powers to suspend and exclude students provide some guidance regarding students who present with “special educational needs”. The guidelines advise Principals and Boards to make enquiries regarding the existence of factors that point to the existence of a disability, or whether the appropriate supports or referrals have been made, or should be made
. However, the guidelines do not set out a systematic process for applying information regarding a student’s disability to the statutory and regulatory criteria. Nor do the guidelines refer to Article 24 of the CRPD or other relevant provisions in other human rights instruments, such as Article 28 of the Convention on the Rights of the Child.  
Exclusion for other reasons
13. Disabled students may also face other passive or implicit forms of exclusion from school. These include restrictions being placed upon their attendance or learning opportunities at school, often as a result of an unwillingness or inability on the part of an educational provider to reasonably accommodate their needs due to a perceived lack of resources. Participation in recreational activities, such as school camps and outings, may also be restricted for the same purpose. 
14. The frequency of these more passive forms of exclusion across the education sector is difficult to measure. However, the Human Rights Commission receives several complaints every year regarding instances where a disabled student’s enrolment, attendance or participation at school has been denied or compromised.
  
15. It should be emphasised that there is no legal basis under the Education Act 1989 for such restrictions to be imposed on disabled persons. However, the Act lacks any provision that can be effectively used to enforce a school (or heighten their accountability) to reasonably accommodate the needs of disabled students in these circumstances, an issue addressed in further detail below.
16. Furthermore, gaps in service provision in other sectors can also have a detrimental impact on the ability of disabled students to enjoy their right to education or participate at school or other educational environments. For example, research indicates that approximately 40% of people with intellectual disabilities are affected by hearing loss or impairment
.  Over the past decade, several reports have highlighted the lack of a systemic response to the health needs of New Zealand children with learning or intellectual disabilities
. However, despite some health sector initiatives in this area, minimal progress has been made towards establishing a comprehensive plan to improve outcomes
. 

Bullying

17. Disabled students are also much more likely to experience bullying and social isolation at school, which can result in students feeling excluded from the mainstream environment. Disabled students surveyed as part of New Zealand research into inclusive educational practices have identified bullying and friendship opportunities at school as two of the main issues affecting them, and have reported feeling fearful of the school environment and critical of a perceived lack of responsiveness from teachers and principals.
  Disabled students have also reported feelings of loneliness, particularly during recreational or break times, with research suggesting that schools struggle to accord much priority to addressing this issue.
 This underlines the importance of ensuring that the views and perspectives of disabled students are included and reflected in education policy and service design.
18. In addition, New Zealand’s Independent Monitoring Mechanism of the Convention on the Rights of Persons with Disabilities (IMM) has highlighted bullying as a matter of particular concern, noting that in order for disabled students to enjoy a safe and inclusive educational environment, schools must consistently act to prevent bullying from occurring or proliferating
. 
19. Guidelines aimed at addressing bullying have been developed by the Bullying Prevention Advisory Group (BPAG)
, a cross-sector group of government agencies and Crown entities, including the Human Rights Commission, and education sector organisations. The Guidelines are one aspect of an action plan developed by the BPAG to address bullying at school, enhance wellbeing and achievement at school, and enable the inclusion of all students. The BPAG’s action plan has a focus on disabled and GLBTI students and includes the development of improvements to the current system for monitoring and reporting instances of bullying.

20. The Guidelines recognise that disabled students are at greater risk of bullying than other students. The Guidelines also direct schools to self-evaluate their current practices. While the Guidelines are yet to establish a disability-specific set of criteria to be applied in such cases
, they are currently being amended to further strengthen their focus on this area. Furthermore, the Ministry of Education’s Positive Behaviour for Learning Initiative (PB4L) has established a long-term systemic approach to remove barriers to educational engagement. One of the initial phases of the PB4L was designed to equip schools with more effective tools and strategies for deterring bullying
. 

21. However, the devolved nature of state school governance and administration in New Zealand poses an implementation challenge for bullying prevention initiatives. Disabled students and their families are reliant on school Principals and Boards of Trustees, rather than the Ministry of Education, for ensuring that the policies and procedures of their school reflect the policy positions and utilise the resources arising from these initiatives. Compounding this somewhat is a lack of formal protective mechanisms to address and counter bullying at school. The Education Act 1989, for example, does not contain any anti-bullying provisions. The National Administration Guidelines, which derive from the Act, require school boards to provide students with a safe physical and emotional environment, but do not specifically refer to the reduction of bullying as an aspect of this requirement.
Remedial options 

22. Remedial options are available to disabled students and their families regarding any process or practice resulting in exclusion from school. However, unlike some other comparable jurisdictions, such as the United Kingdom, no education sector-specific review or remedial entity or process exists.
23. The Ombudsman may investigate complaints regarding the actions of a range of statutory decision-makers, including school Boards of Trustees.  Following investigation, the Ombudsman is empowered to issue an opinion on whether the decision or action under investigation is inter alia unlawful, unreasonable, improperly discriminatory or wrong.  The Ombudsman may also issue any recommendations that he or she see fit. These recommendations are non-binding, but carry significant weight
. In addition, a student and their family may commence with proceedings under the Human Rights Act 1993 should they claim that they were unlawfully discriminated against on the basis of their disability.

24. Judicial review in the High Court is also available as a potential avenue of redress, although the cost involved is beyond the reach of many families. However, the judgments that emerge from such cases are highly significant. 
25. The High Court has recently considered a case, A v Hutchinson
, regarding the exclusion from school of a 14 year old student with diagnosed psychological and learning disorders, including Asperger’s Syndrome and dyslexia, following an incident of disruptive and aggressive, agitated behaviour. In overturning the exclusion, the Court remarked that had the school made sufficient enquiries, they would have discovered that the specialist support for the students had been reduced, which in turn may have resulted in the response being a restoration of these supports, rather than the disciplinary proceedings that led to the student’s exclusion from school
. 
26. The school has appealed the High Court’s judgment to the Court of Appeal. The appeal is due to be heard by the Court of Appeal in July 2015. The hearing has considerable implications for the implementation of Article 24 of the CRPD in New Zealand, not least any consideration that the Court of Appeal may give concerning the extent to which the school Principal and Board ought to have reasonably accommodated the student’s disability during the various investigative and decision-making processes that led to the exclusion.
Promoting and enabling inclusive education
27. In order to minimise, and eventually eliminate, practices that exclude students with disabilities from enjoying their right to education, the development of education governed by inclusive principles is essential. The UN Special Rapporteur on the Right to Education, Katarina Tomasevski, has notably framed these principles as the four ‘A’s’ – availability, accessibility, acceptability and adaptability
. Her successor, Vernor Muñoz, later expressed the implementation challenge as follows:

“It is clear...that current and future education policy must identify and remedy all structural biases leading to potential exclusion in the mainstream education system. Policies and resources aimed at developing genuinely “inclusive” practices must take precedence over the old practices”.

28. Since New Zealand’s ratification of the CRPD, the development of more inclusive education system has been a focus of Government special education policy, with the Government’s Review of Special Education 2010 (the Review) being the main catalyst for the work that has occurred.  Importantly, the Review also led to an express acknowledgement, at both Cabinet
 and departmental levels
, of New Zealand’s obligation under Article 24 of the CRPD to provide an inclusive education system. 
29. The foundations for a more inclusive education system in New Zealand were set in place by Special Education 2000, which represented a major shift in Government special education policy and service delivery towards ensuring that children with disabilities are able to attend their local school. The Review has built upon this foundation and led to the development of a number of new policy measures designed to increase inclusiveness in schools.
30. The central policy measure arising from the Review was the launch of Success for All – Every School, Every Child in 2010. This set in place a target that all schools would be able to demonstrate inclusive education practices and improved service provision by 2014. The target was ambitious; in 2010, the Education Review Office (ERO), the Crown entity responsible for periodically reviewing the performance of schools, reported that in 2010, 50% of schools were fully inclusive, 30% partially inclusive and 20% were not inclusive at all.
31. In order to meet its target, Success for All established a timetable with various policy milestones. These included higher numbers of students receiving individual funding support
, extension of a number of existing support services and the establishment of a monitoring system, conducted by ERO, which includes agreed indicators designed to measure inclusivity and bi-annual reporting.
32. The Success for All targets and monitoring framework has now run its course. ERO’s final report, published in March 2015, indicates that, while the original target was not met, progress towards a more inclusive educational environment has been made. ERO’s 2014 evaluation of a sample of 152 schools found that 78% were mostly inclusive, compared to 50% in 2010. However, ERO also noted that only half of the schools were effective in promoting achievements and outcomes for disabled students.
 The report accordingly issued broad recommendations for schools and the Ministry of Education focused at improving the use of achievement data, increasing teacher capability, and improving the information available to school boards.

33. While Disabled Peoples Organisations (DPOs) and advocacy groups have largely supported the objectives of Success for All, some have noted that more systemic change is required in order to properly address the ongoing problems experienced by disabled school students and their families
.  Further to this concern, New Zealand’s Independent Monitoring Mechanism of the Convention on the Rights of Persons with Disabilities (IMM), which includes DPO representation, has recommended that the Government establish an enforceable right to inclusive education
. In its inaugural Concluding Observations on New Zealand, the Committee has also noted the point and accordingly recommended that an enforceable right of inclusive education be introduced.

34. This reflects that despite the policy focus of last few years on improving the inclusiveness of the school system (which was driven to some extent by the ratification of the CRPD), there has been no change to the statutory foundations provided by the Education Act 1989 governing education provision to disabled persons. Section 8 of the Act currently provides that people with “special educational needs (whether because of disability or otherwise) have the same right to enroll and receive education” as those that do not. 
35. However, it does not provide any explicit basis for either an enforceable right to inclusive education, or for the reasonable accommodation of the needs of disabled students, an essential element of any inclusive education system. The Act also defines education provided to disabled students through the use of the terms “special education” and “special educational needs”, terms which continue to be used prevalently in the New Zealand education sector. The resulting connotation is inherently exclusive and therefore at odds with the CRPD’s inclusive education principles. 
36. The conclusion of Success for All brings these concerns into sharper focus. While new policies may be developed to further the development of inclusive education in New Zealand, the “structural biases” implicit in the legislative framework remain in place and will need to be addressed if enduring reform is to be achieved.
Reasonable accommodation

37. Article 24(2)(c) of the CRPD places upon States Parties a duty to ensure that, in order to realise the right of disabled people to enjoy an inclusive education system that “reasonable accommodation of the individual’s requirements is provided.” 
38. As noted above, New Zealand’s principal education legislation, the Education Act 1989, does not contain any “reasonable accommodation” provision equivalent to Article 24(2)(c), instead providing for the equal right to enroll and receive education. The Act also provides that the Secretary of Education can direct a person’s special education by directing a persons’ enrolment or entitlement to a particular school, class, clinic or service
. In practice, this forms the statutory basis for the Ministry of Education’s provision of funding and service support for individual students.
39. Prior to New Zealand’s ratification of the CRPD, the enforceability of the right of disabled students to enroll and receive education under section 8 of the Education Act 1989 was considered by the High Court and Court of Appeal in the 2002/2003 case of Daniels v Attorney-General
, which concerned a class action application for judicial review of a decision by the Minister of Education to close a number of special education units.
40. The High Court, which heard the substantive application, ruled that while section 8 of the Act created an enforceable right to education, it does not place any positive obligation upon schools to reasonably accommodate the needs of disabled students. The Court of Appeal later overturned the decision of the High Court on this point, ruling that no enforceable right to education existed beyond the specific procedural and administrative requirements established under the Act. 
41. The subsequent ratification of the CRPD by the New Zealand Government has called into question the ongoing applicability of this aspect of the Court of Appeal’s decision. Since the CRPD’s ratification, the Human Rights Amendment Act 2008 was passed, introducing amendments that had the effect of increasing obligations on employers, vocational training bodies, accommodation providers and private educational establishments to reasonably accommodate the needs of disabled persons.
42. Furthermore, the Ministry of Education has referred to the CRPD as placing a binding obligation upon New Zealand to provide an inclusive education system under Article 24, an obligation that is reinforced by the New Zealand Disability Strategy and supported by the National Curriculum
. 
43. However, the lack of any move to align the wording of the Education Act 1989 with the wording of the CRPD means that the extent of any positive legal duty to reasonably accommodate the requirements of a disabled student remains unclear. As noted above in paragraph 18, this position may be addressed and clarified by the Court of Appeal in their consideration of the Hutchinson case later this year.
General Support and Individualised Support Measures
44. The general duty under Article 24(2)(c) to reasonably accommodate the educational requirements of people with disabilities is provided with further specificity by the following Articles 24(2)(d) and (e). These place an obligation on State Parties to provide:
· Support from within the general education system to facilitate effective education. 

· Effective individualised support measures provided in environments that maximize academic and social development.
45. The Ministry of Education currently spends approximately $500 million per year on special education services for schools, out of a total education budget (including tertiary) of $13.1 billion. This funding delivers specialist services to approximately 35,000 students, of which around 8,000 receive individual funding for high or very high needs, or a combination of moderate needs.
46. General special education support to schools includes a bulk Special Education Grant, funding of teacher aides for general classroom support and for the development of inclusive or accessible environment and through the provision of 900 specialist learning and behavioural teachers (RTLBs). In addition, as part of the Success for All policy framework, the Ministry of Education launched the Positive Behaviour for Learning Initiative (PB4L), designed to equip schools with more effective tools and strategies for managing problematic behaviour and creating an inclusive environment, and established the Inclusive Education Taskforce which provides resources to support inclusive practices in schools. 
47. On its face, the scope and design of the Government’s resource commitment can be seen as largely reflective of its CRPD commitments to provide both general and individualised support measures aimed at fostering an inclusive educational environment. However, now that the Success for All monitoring framework has ceased, it will be difficult to measure the extent to which these policies, resources and services fulfill the broader CRPD obligation to reasonably accommodate the requirements of all students with special educational needs.
48. Recent evaluative reports, such as ERO’s March 2015 report on the progress of inclusive education practices and the 2014 PB4L School-Wide Evaluation: Preliminary Findings report
, indicate that progress is being made towards greater realisation of the reasonable accommodation principle in New Zealand schools. However, for some this is a contestable proposition. For example, RTLBs are no longer attached to a single school and are required to provide services to a cluster of local schools. This has resulted in reports of RTLBs being unable to devote adequate time to students due to resource constraints
. Special education centres based in mainstream schools that provide high level therapeutic support to students with very high special educational needs have also faced funding cuts in recent years.

Conclusion
49. In conclusion, the existence of policy commitments may not be enough to realise the full extent of the right to education under the CRPD. Instead a CRPD-reflective legislative framework may be needed to address structural biases or deficiencies that hinder the ongoing development of a truly inclusive education system as required under Article 24.

50. We would therefore recommend that the Committee consider and provide guidance on measures, legislative or otherwise, that are required to underpin an inclusive education system consistent with the CRPD; and, in particular, measures required to:
· Minimise or prevent exclusion of disabled people from education

· Provide for the reasonable accommodation of an individual’s requirements in a manner consistent with Article 24(2)(c).

· Provide for an enforceable right to education for disabled people, consistent with the principles of Article 24.
51. There are of course many other thematic issues relevant to Article 24 not covered in this submission which will also benefit from the Committee’s guidance. These include:
· The role of disabled people as teachers, principals, policy leaders and parents within an inclusive education system.

· The importance of monitoring residential schools to ensure that the rights of disabled people within those facilities are not being breached.
· The value of early childhood education practices that provide disabled children and their families with an inclusive educational and developmental foundation and a realistic vision of what an inclusive educational environment may entail in the future.
· The important role the education system has in promoting positive self-identity amongst disabled people and how this may act to address current deficit-focused or “medical model” approaches prevalent in disability policy and service provision.
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