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IDA submission for the Day of General Discussion on Article 5 of the Convention on the Rights for Persons with Disabilities


Introduction

The International Disability Alliance (IDA) is a unique, international network of global and regional organisations of persons with disabilities. Established in 1999, each IDA member represents a large number of national organisations of persons with disabilities (OPDs) from around the globe, covering the whole range of disability constituencies. IDA thus represents the collective global voice of persons with disabilities counting among the more than 1 billion persons with disabilities worldwide, the world’s largest – and most frequently overlooked – minority group. Currently comprising eight global and six regional OPDs, IDA’s mission is to advance the human rights of children and adults with disabilities as a united voice of organisations of persons with disabilities utilising the Convention on the Rights of Persons with Disabilities (CRPD) and other human rights instruments. IDA also aims to promote the effective implementation and compliance with the CRPD within the UN system and across the treaty bodies.

IDA welcomes the initiative of the Committee on the Rights of Persons with Disabilities (hereinafter “the Committee”) to call for comments to its "Outline of the draft General Comment on article 5” and to hold a Day of General Discussion on the issue. The outline refers to many key elements of CRPD Article 5. In this submission, we contribute by stressing some key points to be considered by the Committee. 


1- Article 5 of the CRPD and transformative equality (I.2 of the outline)

Article 5 of the CRPD, and the CRPD as a whole, reflects the evolution of the notions of equality and non-discrimination in human rights law. Human rights law has long ago moved beyond formal equality.[footnoteRef:1] Instead, substantive equality seeks to ensure equality of enjoyment of rights focused not only on equal treatment but rather on outcomes, including “special measures”[footnoteRef:2] favouring a group to promote equality, without entailing discrimination. More recently, the notion of transformative equality has been gaining ground,[footnoteRef:3] distinguishing from substantive equality. While substantive equality “seeks to combat discriminatory behaviour, structures and systems, the transformative equality concept targets changing these structures and systems with a variety of positive measures.”[footnoteRef:4] In this way, transformative equality is consistent with the human rights based approach to disability, which seeks removal of barriers to participation and enjoyment of rights leading to structural and systemic changes (i.e. inclusive education).[footnoteRef:5]    [1:  The Convention on the Elimination of All forms of Racial Discrimination, adopted in 1965, already included the obligation to adopt special measures to promote equality (Article 2.2), derived from a notion of substantive equality. See also Convention on the Elimination of all forms of Discrimination against Women, Article 4.1, referring to “temporary special measures aimed at accelerating de facto equality”.]  [2:  Different terminology used includes i.e. “temporary special measures”, “affirmative action”. On CRPD, see below section 4-d and footnote 27.]  [3:  See Sandra FREDMAN, “Beyond the dichotomy of formal and substantive equality: Towards a new definition of equal rights“, in Temporary Special Measures: Accelerating de Facto Equality of Women Under Article 4(1) UN Convention on the Elimination of All Forms of Discrimination Against Women, Intersentia, 2003. ]  [4:  Theresia DEGENER, “Disability in a Human Rights Context“, Laws 2016, 5, 35, p.17.]  [5:  Id., p. 18.] 


CEDAW Committee`s general recommendation no. 25 alludes to this idea requiring “measures adopted towards a real transformation of opportunities, institutions and systems so that they are no longer grounded in historically determined male paradigms of power and life patterns.”[footnoteRef:6] OHCHR´s “Thematic Study on Equality and non-discrimination under article 5 of the CRPD“ has combined substantive equality with the focus on “the transformation of existing social structures, systems and conceptions […] that perpetuate discrimination against persons with disabilities.”[footnoteRef:7] IDA would like to encourage the Committee to formally adopt the language of “transformative equality,” as this is the notion that better reflects the paradigm shift and the obligations brought by the CRPD, making explicit that formal equality and substantive equality have still a role to play in preventing and addressing discrimination.[footnoteRef:8]  [6:  CEDAW Committee, General recommendation no. 25 (2004): Article 4, para. 1, of the Convention (temporary special measures), para. 10.]  [7:  A/HRC/34/26, para. 12. See also paras. 9 and 76.]  [8:  Theresia DEGENER, “Disability in a Human Rights Context“, Laws 2016, 5, 35, p.17.] 



2- Developing policies for equality: the key role of participation of organisations of persons with disabilities (not in outline, to add in I.3) 

Ensuring persons with disabilities the enjoyment of their rights on equal basis with others constitutes both the raison d´etre and major goal of the CRPD. Many dimensions can be highlighted such as the need to make environments, transportation, communication and information accessible, and raising awareness on the rights among persons with disabilities, professionals and society in general to remove attitudinal barriers, as key preconditions for the exercise of rights by all persons with disabilities. From an individual perspective, enabling rights, such as equal recognition before the law and inclusive education, are also key to foster exercise of other rights on equal basis with others.

A key element of the human rights based approach is participation of rights holders in the design, implementation and evaluation of legislations and policies. Article 4.3 of the CRPD requires “close consultation with and active involvement of persons with disabilities, through their representative organisations.” IDA believes that this crucial element needs to be stressed from the outset, as to constitute the mandatory frame in which all elements are developed. Its current only position (V.25 of the outline) seems not enough as it would be too late in the document.  

IDA also believes that the current outline may be underestimating the relevance and momentum of the Sustainable Development Agenda and Goals in fostering equality and non-discrimination. Building the bridge between human rights, including the proposed notion of transformative equality, and development, to ensure the CRPD compliant implementation of SDGs, would require an explicit reference to SDGs in this initial part of the general comment. 


3- The right to equality and non-discrimination: an autonomous right (I.4 of the outline)

The issue of whether equality and non-discrimination is a principle or a right is connected to the issue of its autonomy vis-à-vis other rights under the CRPD. The specific issue to address is ultimately whether CRPD Article 5 on equality and non-discrimination can be invoked within a standing alone claim and not necessarily in connection with other rights recognised in the CRPD. 
This issue was addressed by the oldest treaty body, the Human Rights Committee, in its general comment 18 on non-discrimination. Dealing with two provisions of the ICCPR (Articles 2 and 26), it explained that “article 26 does not merely duplicate the guarantee already provided for in article 2 but provides in itself an autonomous right. It prohibits discrimination in law or in fact in any field regulated and protected by public authorities.” It further concludes: “article 26 is not limited to those rights which are provided for in the Covenant.”[footnoteRef:9] [9:  Human Rights Committee, general comment no. 18 on non-discrimination, para. 12.] 


Similarly to the ICCPR, the CRPD counts first with general provisions referring to equality and non-discrimination, including Articles 3(b), (e) and (g), 4(1),[footnoteRef:10] 4(1)(b) and (e), and secondly, with Article 5, specific on equality and non-discrimination. Being this the case, IDA believes that the CRPD Committee should simultaneously adopt the language of “right to equality and non-discrimination” under Article 5 and uphold its autonomous character.  [10:  The similarlity of Article 4.1 of the CRPD to Article 2 of the ICCPR is clear: Article 4(1) of CRPD: “States Parties undertake to ensure and promote the full realization of all human rights and fundamental freedoms for all persons with disabilities without discrimination of any kind on the basis of disability.“] 



4- Covering all kinds of discrimination, including discrimination by association (II.7.a and b of the outline)

IDA welcomes the initiative of the Committee to include all kind of discriminations mentioned in the outline that seeks to provide the widest protection possible against discrimination on the basis of disability, and also other grounds. IDA encourages the Committee to include explicitly: denial of access,[footnoteRef:11] denial of procedural accommodation (see below section 5.d), denial of reasonable accommodation by association (see below section 5.e), and disability based violence. [11:  CRPD Committee, general comment 2 (2014) on Article 9, para. 34. See also paras. 13, 23 and 29.] 


The CRPD Committee has stated that “[d]enial of access to the physical environment, transportation, information and communication, and services open to the public constitutes an act of disability-based discrimination that is prohibited by article 5 of the Convention.”[footnoteRef:12] Consistently, it should be included as a form of discrimination. IDA believes, however, that this concept needs clarification to prevent misunderstandings in connection with the kind of obligations under non-discrimination (immediate) and under accessibility (“gradual implementation”).  [12:  CRPD Committee, general comment 2 (2014) on Article 9, para. 34. See also paras. 13, 23 and 29.] 


Turning to including disability-based violence as a form of discrimination, IDA observes the criteria adopted by the CEDAW Committee regarding gender-based violence: “Discrimination against women on the basis of sex and gender comprises, […], gender-based violence, namely, violence that is directed against a woman because she is a woman or violence that affects women disproportionately.”[footnoteRef:13] IDA invites the CRPD Committee to do likewise.  [13:  General Recommendation No. 28 on the Core Obligations of States Parties under Article 2 of the Convention on the Elimination of All Forms of Discrimination against Women, para. 19.] 



5- Reasonable accommodation and its denial as a form of discrimination (II.8 of the outline)

Reasonable accommodation and its denial as a form of discrimination emerged within national practices, notably in the USA, and was referred for the first time in human rights law by the CESCR Committee.[footnoteRef:14] Other developments have occurred before and after the CRPD, at both the national and international levels, including legislation and jurisprudence.[footnoteRef:15] However, States reviews and certain developments show there is a lack of clear understanding of the concept, its implications, its distinction from other concepts, its applicability to all rights and areas of life and the obligations emanating from it. In this sense, IDA encourages the Committee to refer the OHCHR´s thematic study, particularly paras. 30 to 36, to address the following points:   [14:  CESCR Committee, general comment No. 5 (1994) on persons with disabilities, para. 15.]  [15:  See A/HRC/34/26, para. 29 and 30.] 



a) Make absolutely clear that reasonable accommodation is of immediate application:

Non-discrimination provides for immediate obligations.[footnoteRef:16] Articles 2 and 5 of the CRPD show that the duty to provide reasonable accommodation is part of non-discrimination, entails an individual approach and its denial constitutes discrimination. Consequently, the general comment must state clearly that the duty to provide reasonable accommodation is of immediate application and not subject to progressive realisation, in line with previous Committee´s jurisprudence,[footnoteRef:17] and notably its recent general comment no. 4 on Article 24: Right to inclusive education.[footnoteRef:18] [16:  See A/HRC/34/26, para. 5, 33, 36 and 69. This criterion has also been explicitly referred by the CESCR Committee in its general comment General comment No. 3:  The nature of States parties’ obligations (art. 2, para. 1, of the Covenant), para 1. If this was done by this Committee, it is simply because this clarification is particularly relevant in the area of economic, social and cultural rights, where the implementation of rights is subjected to progressive realisation.   ]  [17:  CRPD/C/ESP/CO/1, para 44; CRPD/C/DEU/CO/1, para. 14 (b).]  [18:  CRPD/C/GC/4, para. 31.] 



b) The concept of “disproportionate or undue burden” is one only concept and frames the any eventual discussion on resources for reasonable accommodation

CRPD negotiations show that “disproportionate or undue burden” is one and only concept. The phrasing constitutes a compromise to easily relate to different national practices.[footnoteRef:19] To prevent any further discussion, IDA highly encourages the Committee to always use the written form “disproportionate or undue burden”, as done in the very beginning of its jurisprudence.[footnoteRef:20] [19:  See A/HRC/34/26, para. 31. See also Kayess, Rosemary; Fogarty, Ben --- "The Rights and Dignity of Persons with Disabilities: A United Nations Convention" [2007] AltLawJl 7; (2007) 32(1) Alternative Law Journal 22.]  [20:  CRPD Committee, HM v. Sweden, CRPD/C/7/D/3/2011, para. 8.5.] 


In connection to the previous point (immediate application of reasonable accommodation, and no subjection to progressive realisation), it is important to highlight, in order to prevent any further confusions, that any eventual discussion on financial resources for the implementation of reasonable accommodation will fall under the concept of “disproportionate or undue burden” and the elements that the Committee further elaborates on it (see next section), noting as well that reasonable accommodations usually imply a low or no cost at all.[footnoteRef:21] [21:  See e.g. United States Department of Labour, “Employers and the ADA: Myths and Facts”, (cited in A/HRC/34/26, para. 26).] 



c) Regulate criteria and develop guidance on the duty to provide reasonable accommodation.

In occasions, the CRPD Committee has mentioned the need to regulate criteria for the provision of reasonable accommodation.[footnoteRef:22] IDA believes that the Committee has a great opportunity to elaborate in depth on the criteria for the provision of reasonable accommodation in its forthcoming general comment. In this regard, the Committee counts with the very thoughtful guidance of OHCHR`s thematic study, which considers existing national practices, and distinguishes complex criteria such as financial feasibility and economic feasibility.[footnoteRef:23]  [22:  See e.g. CRPD/C/MEX/CO/1, para 52(e) (recommending the State to “[r]egulate the criteria for the provision of reasonable accommodations for workers with disabilities and allocate the necessary budget for such accommodations in the public and private sectors).]  [23:  See A/HRC/34/26, paras. 37 to 61.] 


It is crucial to require States to clearly set out in legislations, regulations and guidance documents the rights and duties of right holders and persons/entities obliged, procedures, time frames when appropriate, and the criteria to assess requests, offers and denials of reasonable accommodation. 

In particular, IDA would like to highlight, firstly, that the obligation to provide reasonable accommodation must not be assessed in isolation from other CRPD related obligations.[footnoteRef:24] Therefore, the existence of “concurring” or related obligations (e.g. on accessibility or provision of support) should weigh in favour of rejecting the claim of a “disproportionate or undue burden.”[footnoteRef:25]  [24:  This does not preclude the need not to confuse obligations and concepts, as addressed in section 5.d.]  [25:  See CRPD/C/12/D/5/2011, appendix (dissenting opinion), para. 5. ] 


Secondly, it is extremely important, regarding both the State as a whole and the private sector entities, to note that “[o]verall assets rather than just the resources of a unit or a department within an organizational structure must be considered.”[footnoteRef:26]  [26:  See A/HRC/34/26, paras. 61.] 



d) Distinction from other concepts: 

As the Committee has done previously,[footnoteRef:27] reasonable accommodation should be clearly distinguished from accessibility, including explicitly in terms of obligations (immediate vs progressive). In connection to this, OHCHR gives a clear and concrete example: "service providers […] should gradually make their facilities and services accessible, and in the meantime they should be prepared to provide reasonable accommodation immediately (for example, have a removable ramp as a reasonable accommodation).”[footnoteRef:28]  [27:  In line with CRPD Committee’s general comment No. 2 (2014) on Article 9: Accessibility, para. 26. See also CRPD/C/GC/4, para. 29. See however our previous comment on “denial of access” in Section 4 of this submission.]  [28:  A/HRC/34/26, paras. 33.] 


Reasonable accommodation also distinguishes from “specific measures” (CRPD Article 5.4), which includes but is not limited to “affirmative actions.”[footnoteRef:29] Reasonable accommodation implies an individualised approach to address a concrete person and situation and it is integral part of non-discrimination on the basis of disability. Instead “specific measures” are design ex ante, concerning the whole (or part) of the group and directed to achieve de facto equality, and may favour persons with disabilities over others (specific case of “affirmative actions”), even if they may apply favouring an individual in a concrete situation (e.g. employment quota favouring a qualified person with disability in a recruitment). Further, not adopting specific measures do not constitute in itself discrimination, but de facto discrimination may be being overlooked.  [29:  A/HRC/34/26, paras. 19 and 32.] 


Thirdly, in the context of Article 13 (access to justice), the CRPD refers to “procedural accommodations”. CRPD negotiations show that the adjective “reasonable” was deliberately left aside.[footnoteRef:30] As noted by OHCHR, procedural accommodations “are not limited by the concept of ‘disproportionate or undue burden’,” key distinction as “the right of access to justice acts as the guarantor for the effective enjoyment and exercise of all rights.”[footnoteRef:31] Consequently, as anticipated in section 4, denial of “procedural accommodation” must be considered an specific form of discrimination in the context of access to justice, which could lead to denial of justice, lack of effective remedies and overall lack of protection of rights.   [30:  See Ad-Hoc Committee, Daily summary of discussion at the seventh session 18 January 2006.]  [31:  A/HRC/34/26, para. 35.] 


Fourthly, IDA encourages the Committee to adopt the criteria by OHCHR on the interaction between reasonable accommodation and support measures in the exercise of rights (e.g. Articles 12, 19 and 24), which is indeed analogous to that adopted by the CRPD Committee in connection to accessibility:[footnoteRef:32] “As support systems or services may not yet be developed, reasonable accommodation may function as a means of providing support in a particular case.”[footnoteRef:33] [32:  CRPD Committee’s general comment No. 2 (2014) on Article 9: Accessibility, para. 26.]  [33:  A/HRC/34/26, para. 34.] 



e) Reasonable accommodation by association

Discrimination by denial of reasonable accommodation to persons with disabilities and discrimination by association to persons with disabilities lead to the issue of whether associates of persons with disabilities (e.g. parents) are entitled to reasonable accommodation in the exercise of their own rights and why. The Committee addressed this issue recommending the European Union “to ensure that all employees of the European Union who are persons with disabilities, or have family members with disabilities, receive the reasonable accommodation they need to enjoy their rights from the labour and related relationships on an equal basis with others.”[footnoteRef:34] OHCHR has also noted that “recent developments in the field of employment suggest that the duty to provide reasonable accommodation also applies to the relatives of persons with disabilities.”[footnoteRef:35]  [34:  CRPD/C/EU/CO/1, para 79.]  [35:  A/HRC/34/26, para. 25. The case cited by OHCHR in footnote 19 of its Thematic Study pertains to the Californian Fair Employment and Housing Act (Government Code, Title 2, Division 3, Part 2.8), which includes the duty to provide reasonable accommodation, and in which the concept of disability includes associates to persons with disabilities (§ 12926, subd. (o)).   ] 


IDA believes that the Committee should elaborate on this issue in order to ensure that associates to persons with disabilities are provided reasonable accommodation in the exercise of their rights when necessary to ensure any right of a person with disability, in the particular case (e.g. employment schedule accommodation for parents of children with disabilities when necessary to ensure that the latter count with support if no other option is made available by the State for the time being).   


6- Recommendations 

Based on the previous considerations, IDA encourages the Committee to:

- Develop a draft general comment no. 6 on Article 5 (equality and non-discrimination), incorporating the notion of transformative equality that better reflects the paradigm shift brought by the CRPD, making explicit that formal equality and substantive equality have still a role to play in preventing and addressing discrimination.

- Call on States to ensure close consultation and active involvement of persons with disabilities, through its representative organisations, in the design, implementation and evaluation of policies directed to increase equality for persons with disabilities, explicitly referring to the processes of implementation of the Sustainable Development Goals, by stressing these elements in the introductory part of its draft general comment.

- Adopt a position on, and call States to respect, the “right to equality and non-discrimination” as a right, and its autonomous character, in order to ensure the broadest scope of application possible of Article 5 of the CRPD at the national level, independently from other CRPD provisions.

- Call States to protect persons with disabilities from all forms of discrimination, including, beyond the ones foreseen in the outline, denial of access, denial of procedural accommodation under Article 13 of the CRPD, denial of reasonable accommodation by association in the exercise of rights of associates to prevent restrictions of rights of persons with disabilities, and disability based violence. 

- Call States to ensure provision of reasonable accommodation and that its denial is considered a form of discrimination, by stressing its immediate application, clarifying related concepts, and requiring States to regulate and develop guidance on the duty to provide reasonable accommodation (sections 5 a, b, c and d). The Committee should also address and provide guidance on the issue of “reasonable accommodation by association,” calling States to ensure its provision when necessary to ensure any right of a person with disability in a particular case (section 5 e).   
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