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Draft General Comment on Article 5:
Equality and Non-discrimination
Comments by the Government of Finland
15 November 2017
The Government of Finland welcomes this opportunity to contribute to the preparation of General Comment on Article 5 (Equality and Non-discrimination) of the Convention on the Rights of Persons with Disabilities.
The Government supports the draft General Comment and its aim to clarify the obligations of States parties in relation to non-discrimination and equality as enshrined in Article 5 of the Convention. 
The Government considers the General Comments adopted by the UN Treaty Bodies as useful additional tools for developing the implementation of human rights treaties. The General Comments provide new perspectives on the implementation, for responding to challenges of today. In this connection, the Government refers to Rule 47 of the Committee’s Rules of Procedure concerning General Comments. According to Rule 47, the General Comments are prepared with a view to promote further the implementation of the Convention and to assist the State Parties in fulfilling their reporting obligations.
As a general remark, the Government would like to draw the Committee’s attention to the language and wordings of the draft General Comment and invite the Committee to review the language in light of the rationale of General Comments. 
Moreover, the Government would like to draw the Committee’s attention to certain specific issues in the draft General Comment outlined below for its possible further consideration. 
Introduction and history: The introductory Chapters of the draft General Comment, as they currently stand, are fairly long and general. In the Government's view, these chapters should be shortened and made more precise in order to highlight only the main aspects of the text. In addition, in the Government's view, there is no need for further elaboration of the history on the rights of persons with disabilities as the aim of the General Comment is to clarify the obligations in relation to Article 5 of the Convention. 
Normative Content: The Government notes that the references to travaux preparatoires and to the drafting history of the Convention for instance in paragraphs 16 and 18 are imprecise and do not as such support the interpretation made in the text. 
Paragraph 18:

As stated in paragraph 18 of the draft General Comment, the legal interpretation from the Canadian jurisdiction cannot be translated automatically to Article 5 (1) of the Convention. The Government would thus propose to clarify this further or remove the reference to the case-law of the Supreme Court of Canada. 
Paragraph 20: 

The Government notes that the list of different forms of discrimination seems rather exhaustive though it is noted that these are the main forms of discrimination. The Government suggests, while keeping the content of the text, changing the format to a more open-ended text as such an exhaustive list cannot be given, considering that international human rights law is developing constantly. 

In addition, the Government notes that the current draft address multiple discrimination in paragraph 22 whereas intersectional discrimination is already addressed in paragraph 20. In the Government's view, the Committee's view on the definitions of multiple discrimination and intersectional discrimination could be considered already in paragraph 20. 
The Government would also like to note that the Finnish Non-discrimination Act of 2014 (1325/2014) chapter 3, section 8 provides the following: 

"(1) No one may be discriminated against on the basis of age, origin, nationality, language, religion, belief, opinion, political activity, trade union activity, family relationships, state of health, disability, sexual orientation or other personal characteristics. Discrimination is prohibited, regardless of whether it is based on a fact or assumption concerning the person him/herself or another.

(2) In addition to direct and indirect discrimination, harassment, denial of reasonable accommodation as well as an instruction or order to discriminate constitute discrimination as referred to in this Act." 
The Government proposes the Committee to consider adding paragraphs to this Chapter on an instruction or order to discriminate. 
The Government would also like to note that the Finnish Non-Discrimination Act obligates different actors to assess and promote the realisation of equality. Authorities, providers of education and employers who regularly employ at least 30 persons must have a plan for the necessary measures for the promotion of equality. 

Paragraphs 24–52:
The Government considers that the draft General Comment should even more explicitly emphasise that the examples of reasonable accommodations mentioned in the text are only examples and thus do not exclude other possible situations. An exhaustive list of accommodations cannot be given, considering their nature of support adapted to individual needs.
Paragraph 27:

The Government notes that section 15 of the Finnish Non-Discrimination Act provides the following

"(1) An authority, education provider, employer or provider of goods and services has to make due and appropriate adjustments necessary in each situation for a person with disabilities to be able, equally with others, to deal with the authorities and gain access to education, work and generally available goods and services, as well as to manage their work tasks and to advance their career.

(2) In assessing the reasonableness of the adjustments, attention shall also be devoted, in addition to the needs of the person with disabilities, to the size, financial position, nature and extent of the operations of an actor, referred to in subsection 1, as well as the estimated costs of the adjustments and the support available for the adjustments."
The Government proposes to remove the part in square brackets on the cost of the accommodation not playing a role in deciding whether the accommodation is reasonable. 
In addition, the Government proposes to further clarify what is meant with the need to take into account the potential beneficial effects of the accommodation in question for the future enjoyment of rights concerned by other persons as reasonable accommodations apply in individual cases in a particular situation and in a particular context.  

Paragraphs 30 and 37: 

It is noted in the paragraph 30 that in "instances where the essence of protection of a human right would be rendered meaningless in the absence of such measures, specific measures may become mandatory in order to achieve the objective and purpose of the Convention". The Government proposes that this would be further clarified in the text. 

Paragraph 32: Regarding legal capacity, Article 12 of the Convention provides that States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life. The Government recalls that in view of the express wording of Article 12 of the Convention, it does not prohibit all restrictions of legal capacity, but only provides that persons with disabilities shall enjoy “legal capacity on an equal basis with others”. The Government is of the view that the requirement “on an equal basis with others” explicitly acknowledges that there may be situations where legal capacity may be restricted, insofar as the criteria applying to restrictions are not based on disability.   
Regarding Article 14 of the Convention, the Government reiterates that the existence of a disability in itself shall in no case justify measures that deprive a person of their liberty. However, such measures may be necessary in clearly defined circumstances.

The Finnish legislation allows for restrictive measures, but only if such measures are necessary to protect the health or safety of the person or of others and other measures have proved insufficient. 
Paragraph 33: 
The Government notes that Article 4.3 of the Convention provides that representative DPOs are closely consulted and actively involved in the development and implementation of legislation and policies to implement the Convention and in other decision-making processes concerning issues related to persons with disabilities. Thus, the Government suggests replacing the wording "implementation and monitoring" with the wording "development and implementation" in line with Article 4.3 of the Convention. Regarding the monitoring of the Convention, a reference to Article 33.2 and 3 could be added. 
Paragraph 34:

The Government suggests replacing the wording "in the disability-specific equality law" with a broader wording "on the rights of persons with disabilities". 

Paragraph 38: 

The Government considers it important to add a word "peoples" when discussing indigenous peoples. 
Paragraph 39: 

Regarding disaggregated data, the Government notes that Finland does not collect information on the basis of disability or sexual orientation or gender identity. According to the Personal Data Act (523/1999) the processing of sensitive data is prohibited. Personal data are deemed to be sensitive, if they relate to or are intended to relate to, inter alia, to race or ethnic origin, the state of health, illness or disability of a person or the social welfare needs of a person or the benefits, support or other social welfare assistance received by the person. The prohibition does not prevent processing of data for instance for purposes of historical, scientific and statistical research.
Paragraph 41: 

The right of women/persons with disabilities to parenthood could be mentioned in this paragraph or in a separate paragraph as one equality problem encountered in practice. The problem is at least twofold. One element is that some of those persons with disabilities who want to have children cannot have them without support. The other element is that some of those who already have children need support for their parenting. In the latter case, for example services for persons with disabilities and child welfare services may be relevant in practice. 

Paragraph 43: 

Regarding the principle of the best interests of the child, the Government suggest adding a reference to Article 3 of the Convention on the Rights of the Child.

Paragraphs 46–47:

In Finland at least 45,000 persons with disabilities speak Swedish as their native language, either in addition to Finnish or instead of Finnish. Moreover, speakers of sign language use the Finnish and/or the Finnish-Swedish sign language. These persons encounter discrimination based on both disability and language in their everyday life. A concrete manifestation of such discrimination may be that a person with a disability and belonging to a linguistic minority does not get services in his or her mother tongue. Linguistic rights, as well as communication in general, are also a question of accessibility and should be understood as one element of accessibility in addition to physical accessibility. Linguistic minorities exist in many other countries, too, and this twofold discrimination could be highlighted in the General Comment. The issue is also linked with Article 30 of the Convention, which contains a provision on the right of persons with disabilities, on an equal basis with others, to recognition and support of their specific cultural and linguistic identity. Alternatively, this issue could be included in the General Comment as a separate paragraph concerning linguistic rights.
In addition to the linguistic approach, all kinds and means of communication should be taken into account as an essential element of, for instance, a person’s right to self-determination, decision-making and inclusion. Communication and related individual needs concern a large number of people, depending not only on their native language (spoken languages or sign languages) but also on their mode of communication.  Because of neurological, cognitive or other comparable needs, a person may need support from the other party to the communication in order that the latter be rightly understood in their interaction. In practice, for instance in social work, it is important that persons with disabilities receive reciprocal support for their communication to be able to manage their affairs themselves and to influence matters concerning themselves. 
Paragraph 50:

The Government considers it advisable to supplement the paragraph by mentioning the necessary support in respect of assistive products and access to information.  As the necessary support should consist of both assistive products and access to information, it would partly relate to Article 9 of the Convention concerning accessibility. The Government proposes that the paragraph be supplemented as follows: 
In line with Goal 11 of the Global Agenda for Sustainable Development and guided by the Sendai Framework for Disaster Risk Reduction 2015-2030, States parties shall take all necessary measures to ensure the safety of persons with disabilities and facilitate their equal access to the full array of emergency responses and services provided. The delivery of humanitarian aid should consider the urgent requirements of persons with disabilities and should ensure their access to disability-specific services, including support, including/consisting of necessary assistive products and access to information.

The paragraph could also refer to the WHO’s guide on 50 prioritised assistive products, Priority Assistive Products List - Improving access to assistive technology for everyone, everywhere: http://apps.who.int/iris/bitstream/10665/207694/1/WHO_EMP_PHI_2016.01_eng.pdf?ua=1. 

Paragraph 51: 
The Government suggests replacing the wording "internationally displaced persons with disabilities" with "migrants with disabilities" or "internally displaced persons" if that is meant.   

Paragraph 63: 
The Government proposes to remove the word discriminatory when addressing concerns on torture or cruel, inhuman or degrading treatment or punishment. 

