Submission of the Australian Government

Draft General Comment on Article 24 of the Convention on the Rights of Persons with Disabilities

1. The Australian Government presents its compliments to the United Nations Committee on the Rights of Persons with Disabilities (the Committee) and has the honour to refer to the Committee’s invitation for written comments on the draft General Comment on Article 24: The right to inclusive education.

2. The Australian Government thanks the Committee for the opportunity to provide a written submission on the draft General Comment. Australia is a longstanding party to the Convention on the Rights of Persons with Disabilities (the Convention) and its Optional Protocol, and is firmly committed to upholding its obligations.

3. Australia considers that some parts of the draft General Comment purport to extend the responsibilities of States Parties beyond the legal obligations in the text of the Convention. Australia therefore invites the Committee to clarify the statements in the draft General Comment regarding the scope of the legal obligations of States Parties under the Convention.

States Parties’ Obligations

Specificity of measures to fulfil obligations

4. Australia is of the view that the draft General Comment would benefit from being less prescriptive in recognition of the different circumstances of each State Party.
 Australia submits a preferable approach would be to provide examples of ways in which States Parties could fulfil their obligations to persons with disabilities in furtherance of the right to education. Australia suggests that these examples include measures instituted by countries in different regions, including developed and developing
 countries, to assist States Parties in identifying avenues for progressively realising their obligations consistent with available resources.
 
Obligations of immediate effect and obligations of progressive realization

5. Australia welcomes the linkage drawn by the draft General Comment between Article 24 and Article 4(2) of the Convention.
 Article 4(2) provides that each State Party ‘undertakes to take measures to the maximum of its available resources … with a view to achieving progressively the full realization of these rights’. In this regard, Australia notes that States Parties enjoy a reasonable margin of discretion in choosing methods to implement their obligations taking into account resource considerations. Australia notes that States Parties may fully realise their obligations over time. 
6. The right to education in Article 24 is an economic, social and cultural right derived from Article 13 of the International Covenant on Economic, Social and Cultural Rights (ICESCR). Australia agrees that certain elements of economic, social and cultural rights entail obligations of immediate effect. The Committee on Economic, Social and Cultural Rights (CESCR) has stated that the two obligations of immediate effect in respect of the right to education are (i) the guarantee that economic, social and cultural rights are available to be exercised without discrimination of any kind under Article 2(2)
 and (ii) the obligation to take steps towards the full realization of economic, social and cultural rights pursuant to Article 2(1).

7. Although Australia agrees that States Parties have these two immediate obligations in relation to the right to education, Australia does not agree with the Committee’s view that the educational objectives contained in Article 24(1) of the Convention and Article 13 of ICESCR are obligations of immediate effect.
 Nor does Australia agree that Article 24 contains an obligation to adopt and implement a national education strategy as stated in the draft General Comment.
 Australia suggests that the Committee refer to a national education strategy as an example of a step that States Parties could take toward achieving the educational objectives in Article 13 of ICESCR and Article 24(1) of the Convention, rather than characterising it as an obligation. Furthermore the Committee’s view that Article 24(1) is an obligation of immediate effect does not take into account its interrelationship with the provisions of Article 4(2).
Specialist schools or specialist classes in mainstream schools
8. The Committee’s comments on the differences between ‘segregation’, ‘integration’ and ‘inclusion’ in paragraph 11 of the draft General Comment might suggest to States Parties that specialist schools or specialist classes within mainstream schools are not an acceptable means for States Parties to fulfil their obligations under Article 24. In respect of the Committee’s comments urging States Parties to ‘achieve a transfer of resources from segregated to inclusive environments’,
 Australia’s view is that a State Party will meet its obligations under Article 24 through an education system that allows for funding of different education modalities so students with disability are able to participate in a range of education options including enrolment in mainstream classes in mainstream schools with additional support, specialist classes or units in mainstream schools and specialist schools. A range of education options ensure that the best interests of the student are a primary consideration.
 Through its aid program, Australia supports developing countries to pursue the education options that best meet the needs of persons with disabilities in those countries.
 
9. The Committee has also stated that ‘[i]t is not acceptable for students to be sent away from home in order to receive an education. The educational environment must be within safe physical reach for children with disabilities’.
 Due to Australia’s geographical size, Australia needs to make special arrangements to ensure students who are isolated or who are unable to attend schools in their own communities due to special circumstances are able to attend school. In Australia’s view, these arrangements are consistent with    Article 24 and the principle of ‘adaptability’ (the concept that education has to be flexible so it can adapt to the needs of changing societies and communities and respond to the needs of students within their diverse social and cultural settings) described as an essential feature of the right to education.
 

10. Australia specifically notes that Articles 13(3) and (4) of ICESCR provide for the liberty of parents and guardians to choose schools for their children provided that educational institutions meet certain minimum standards and the educational objectives in Article 13(1).
 Accordingly, Australia suggests that the Committee clarify that States Parties may offer education through specialist classes or schools consistently with Article 24. 
11. In this respect Australia welcomes the Committee’s comments that ‘[t]he determination of the most appropriate approach will be informed to a significant degree by the existing educational environment’.
 Australia’s view that a State party offering a range of education options is meeting its obligations under Article 24 is based on the following general principles:
Legitimate differential treatment

12. Australia notes that legitimate differential treatment does not constitute discrimination.
 Australia submits that the non-discrimination obligations in Article 24 of the Convention ought to be interpreted consistently with this principle. 
Specific measures

13. Australia notes that Article 5(4) of the Convention allows for specific measures. The CESCR has stated that ‘[s]uch measures are legitimate to the extent that they represent reasonable, objective and proportional means to redress de facto discrimination.’
 Australia submits that Article 24 ought to be interpreted consistently with Article 5(4) and that the draft General Comment should articulate that specific measures are permissible in relation to the right to education.
Reasonable accommodation

14. In realizing the right to education, States Parties are required to ensure that reasonable accommodation of the individual’s requirements is provided.
 Australia welcomes the draft General Comment’s reference in paragraph 28 to the reasonable accommodation standard as defined in Article 2 of the Convention.
 Australia suggests that the General Comment reflect that reasonableness will be assessed according to an objective test depending on the availability of resources, the relevance of the accommodation and the expected goal of countering discrimination.
 In Australia’s view the Committee’s comments in paragraph 28 that reasonableness involves an analysis of the availability of resources includes financial resources. 
Multiple forms of discrimination
15. Australia welcomes the guidance in the draft General Comment about multiple forms of discrimination.
 However, the Committee’s comments that an inclusive education system would involve ‘all members of the learning community [being] welcomed equally, with respect for diversity according to not only disability, but also inter alia age, gender, ethnicity or race, language, health status, economic status, religion, and life-style’
 does not refer to the discrimination grounds listed in the Convention. Australia suggests that paragraph 12(d) of the draft General Comment refer instead to the text of the Convention, that is ‘race, colour, sex, language, religion, political or other opinion, national, ethnic, indigenous or social origin, property, birth, age or other status’.
 
Interaction with other articles of the Convention
16. Australia agrees that the right to education is linked to the realisation of many other rights contained in the Convention. In a General Comment dedicated to Article 24 we consider the bulk of the discussion should focus on this article. Where other articles are mentioned in the draft General Comment, the discussion of the interaction with Article 24 should be clear and succinct.
Principles of the CRPD: Article 3

17. The draft General Comment refers to Article 3 of the Convention obliging States Parties to ‘have regard to the underlying principles of the Convention in all legislative, administrative and other measures taken to implement inclusive education’.
 Australia suggests the Committee reconsider its characterisation of Article 3 and perhaps refer instead to Article 4(1). The text of Article 3 does not impose any obligations on          States Parties, but rather sets out principles to guide interpretation of other articles in the Convention. Article 4(1), in particular 4(1)(a), does however require States to undertake to ‘adopt all appropriate legislative, administrative and other measures for the implementation of the rights recognized in the present Convention’.
18. Australia reiterates its support for the work of the Committee and avails itself of this opportunity to renew to the Committee the assurances of its highest consideration. 
� Committee on the Rights of Persons with Disabilities, draft General Comment no. 4 on Article 24: The right to inclusive education, 14th session.


� See, for example, references to requirements for States Parties to: make provision for children with sensory disabilities to learn particular languages, modes, means and formats of communication (paragraph 34), ensure a comprehensive and intersectoral commitment to inclusive education across government (paragraph 60), ensure legislation is supported by an Education Sector Plan (paragraph 64), ensure coordination between ministries of health and education as well as NGO partners to ensure early detection, identification and access to services for pre-school children (paragraph 67), introduce measures to address the lack of accurate data on prevalence of persons with different impairments, as well as the lack of sufficient quality research and data relating to access to, permanence and progress within education (paragraph 68) and provide a support and resource system for educational institutions and teachers (paragraph 72).


� In relation to the Committee’s discussion in paragraph 14 of the rights of refugees, asylum seekers and of rights in the context of emergencies and humanitarian disasters, Australia draws the Committee’s attention to Article 2(3) of ICESCR and notes that, given the interdependence of human rights, any limitations on the fulfilment of economic rights for non-nationals may affect children’s ability to participate in education. 


� Australia notes Article 4(2) of the Convention, which allows for progressive realization of rights under the Convention to the maximum of a State Party’s available resources.


� Paragraph 39 of the draft General Comment.


� UN Committee on Economic, Social and Cultural Rights, General Comment No. 13: The Right to Education (Art. 13) (1999) UN Doc E/C.12/1999/10 (ESCR General Comment No. 13), paragraph 31.


� Ibid, paragraph 43.


� Paragraph 40 of the draft General Comment.


� Ibid.


� Paragraph 71 of the draft General Comment.


� ESCR General Comment No. 13, paragraph 7.


� Australia notes the reference in the preamble of the Convention to ‘the importance of international cooperation for improving the living conditions of persons with disabilities in every country, particularly in developing countries’: preambular paragraph (l) of the Convention.


� Paragraph 27 of the draft General Comment.


� ESCR General Comment No. 13, paragraph 6.


� ESCR General Comment No. 13, paragraph 29.


� Paragraph 71 of the draft General Comment.


� UN Human Rights Committee, CCPR General Comment No. 18: Non-discrimination (1989) UN Doc HRI/GEN/1/Rev.9 (Vol. I), paragraph 13.


� UN Committee on Economic, Social and Cultural Rights, General Comment No. 20: Non-Discrimination in Economic, Social and Cultural Rights (art.2, para. 2) (2009) UN Doc E/C.12/GC/20, paragraph 9.


� Article 24(2)(c) of the Convention.


� Reasonable accommodation is defined as ‘necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms’: Article 2 of the Convention.


� UN Human Rights Council, Thematic study on the right of persons with disabilities to education (2013) UN Doc A/HRC/25/29, paragraph 43.


� For example, paragraph 44 of the draft General Comment.


� Paragraph 12 of the draft General Comment. 


� Preambular paragraph 16 of the Convention. 


� Paragraph 43 of the draft General Comment.
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