Centre for Human Rights submission to the Committee on the Rights of Persons with Disabilities regarding the Draft General Comment on Article 6 of the UN Convention on the Rights of Persons with Disabilities

Attention: Mr. Jorge Araya, Secretary of the Committee

Date: 24 July 2015

Centre for Human Rights Contact: Charles Ngwena at the following e-mail address Charles.ngwena@up.ac.za
1. Opening remarks 

The Centre for Human Rights (CHR) is both an academic department and a non-governmental organisation, based at the Faculty of Law, University of Pretoria. The Centre was established in the Faculty of Law, University of Pretoria, in 1986 towards human rights education in Africa, a greater awareness of human rights, the wide dissemination of publications on human rights in Africa, and the improvement of the rights of persons with disabilities, women, people living with HIV, indigenous peoples, sexual minorities and other disadvantaged or marginalised persons or groups across the continent. In 2006, the Centre for Human Rights was awarded the UNESCO Prize for Human Rights Education, with particular recognition for the African Human Rights Moot Court Competition and the LLM in Human Rights and Democratisation in Africa. In 2012, the Centre for Human Rights was awarded the 2012 African Union Human Rights Prize. The Centre thanks the Committee for the opportunity to contribute to the day of general discussions.

2. Key Issues
Paragraph 4: It is not clear whether the Committee conceives ‘transformative equality’ as conceptually different from ‘substantive equality’. Elsewhere in the draft Comments, the ambiguity in how the Committee understands these equality concepts is more or less maintained (see para 29, for example).  In the light of the fact that substantive equality is widely understood in equality discourses as a transformative type of equality that, among other normative obligations, requires positive steps to be taken in order to accommodate difference or redress a historical advantage, it would serve well for the Committee to reconsider whether it is using these equality concepts interchangeably or as separate concepts as the two concepts are widely (though not universally) understood as two sides of the same coin.

Paragraph 7: In highlighting ‘forced’ abortion and ‘forced’ sterilisation as areas of concern, it might also serve well for the Committee to highlight the connection between non-availability of realistic alternatives and different notions of ‘forced’ abortion or sterilisation. Introducing nuance by also using the notion of ‘coerced’ abortion and sterilisation to implicate instances of ‘undue persuasion’ where force is subtle rather than naked, will raise greater awareness about the different permutations or routes of ‘force’ that is visited on women and girls with disabilities.  
Paragraph 16: Please provide clarity on how exactly denial of reasonable accommodation for a woman with a disability amounts to gender based discrimination. For instance, would denial of reasonable accommodation for women without disabilities amount to discrimination? How does this relate to CEDAW, in light of the fact that CEDAW does not include a provision to the effect that denial of reasonable accommodation for women amounts to discrimination?

Paragraphs 20 and 21: In paragraph 20, the General Comment reads: ‘Multiple discrimination can take all forms of discrimination: direct or indirect discrimination, denial of reasonable accommodation, structural and systemic discrimination’. In paragraph 21, the General Comment reads: ‘Structural or systemic discrimination is difficult to trace because discrimination is routed in hidden or overt patterns of institutional behaviour…’ The Centre for Human Rights invites the Committee to give clarity on whether structural discrimination means the same thing as systemic discrimination, and to revise the use of ‘and’ and ‘or’ accordingly. 
Furthermore, it might serve well to highlight that the distinction between ‘direct’ and ‘indirect’ distinction is not a watertight one and can depend on how the factual issues arise and are framed. What matters in the end is the impact of the discrimination regardless of whether it is described as direct or indirect. Indeed, a number of progressive jurisdictions have been moving away from the classification of discrimination as ‘direct’ or ‘indirect’ for the reason that it is juridically inconsequential as the focus ought to be the impact of the discriminatory conduct on the person at the receiving end. Equally, it would also serve well for the Committee to highlight that intention is irrelevant when determining discrimination.
Paragraph 22: Paragraph 22, states in part that ‘Women and girls with disabilities may experience multiple discrimination within family relations or by private social service providers’. While discrimination by private social service providers is clear, the Centre for Human Rights invites the Committee to provide concrete examples of what discrimination within the family entails. While international law acknowledges State responsibility for private discrimination, guidance is needed on what amounts to discrimination on the basis of disability within the family, especially for African States where the majority of persons with disabilities live with families rather than in institutions.

Paragraph 24: The General Comment states that: ‘While temporary measures might be necessary to overcome structural and systemic multiple discrimination long, term measures might be necessary with regard to reasonable accommodations’. The framing of this sentence seems to suggest that reasonable accommodation applies generally, rather than to ‘a particular case.’
 The Centre for Human Rights invites the Committee to clarify on the kinds of long-term measures that are necessary with regard to reasonable accommodation, and how such measures fit in with the fact that reasonable accommodation is supposed to be tailored to the individual:

The duty to provide reasonable accommodation is an ex nunc duty, which means that it is enforceable from the moment an individual with an impairment needs it in a given situation, for example, workplace or school, in order to enjoy her or his rights on an equal basis in a particular context.

Paragraph 40: The tenor of this paragraph is that it is addressing the transport concerns of women with disabilities who are urban-based. The reference to ‘rural’ in this paragraph seems token and merely intended to give the paragraph a sense of having included the rural sphere. There is no evidence that the peculiar transport needs of women with disabilities who live in rural areas especially in the Global South have been given attention. It would serve well for the Committee to make an effort to articulate more concretely the transport equality needs of rural-based women with disabilities. 
Paragraph 41: Paragraph 41 addresses Article 10 on the right to life. In general, the paragraph is more abstract than concrete, leaving it to the reader to imagine the precise types of injuries suffered by women and girls in the context of a right to life. The Centre for Human Rights invites the committee to make a stronger link between the violations that are faced by women and girls with disabilities and the right to life. In some parts of Africa, for example, persons with Albinism are often attacked and killed for their body parts, which are believed to transmit magical powers. The Centre for Human Rights proposes that the Committee highlights this issue specifically in paragraph 41 on the right to life.

Paragraph 42: On the right to equal recognition before the law, the Centre for human Rights proposes that the following sentence be qualified: ‘They should also include trust-building activities to help women with disabilities to evaluate the implications and consequences of some of their actions or inactions’ by adding the words ‘on an equal basis with others’ after the word ‘inactions’. This proposal will ensure that women with disabilities are not subjected to a different standard from non-disabled women on the requirement to ‘evaluate the implications and consequences of some of their actions or inactions’.
The Centre for Human Rights also proposes that the paragraph identify some of the key decisions that are often made on behalf of women with disabilities. For example, women with disabilities are often subjected to high rates of forced sterilization, and are often denied control of their reproductive health and decision-making, based on the assumption that they are not capable of consenting to sex.

Paragraph 44: Under Paragraph 44, one of the sentences states that: ‘Thus, there is a need to ensure independent, accessible communication methods to enable the reporting of such situations and guarantee immediate temporary referral to comprehensive care centres until the case has been resolved’. This sentence assumes that comprehensive care centres for women already exist, which is not the case in many African countries. Hence, the Centre for human Rights proposes that one of the state obligations under the general comment should be the establishment of comprehensive care centres for temporary referral for women who may be under threat of violence or abuse by their caretakers.
Paragraph 46: Paragraph 46 states in part that: ‘It is the responsibility of medical practitioners to ensure that women and girls with disabilities are sufficiently informed about the fact that the surgery or medical intervention will lead to her being sterilised and the consequences of this for their future’. The Centre for Human Rights calls upon the Committee to clarify the essence of this sentence. Furthermore merely referring to medical practitioners without referring to health care providers does not sufficiently highlight the responsibility of the state to ensure that health care systems are organised and services provided in ways that are responsive to human rights obligations.  In any event, term ‘medical practitioner’ is too limiting. It is better to use the term ‘health care professionals’ which is more inclusive as to accommodate instances where there is task shifting in the provisions of health care services with not just medical practitioners taking first line responsibilities but also mid-level providers.
Paragraph 47: Paragraph 47 addresses independent living. In many contexts, women with psychosocial disabilities are forced to live in institutions. Centre for Human Rights calls upon the Committee to specifically highlight that institutionalisation of women and girls with psychosocial disabilities on account of their mental health status is a violation of the right of women and girls with disabilities to live in the community.
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