Submission related to the Draft General Comment No. 1 on Article 6
We write to you as a coalition of persons with disabilities and disabled people’s organizations in India. This submission is beyond the 5 page limit as it incorporates various suggestions across disability experiences in India and the names of contributors can be found at the end of this submission.

We appreciate the Committee’s focus on Article 6 after the draft general comments on Articles 12 and 9 of the CRPD have been released and have been of great assistance to local activists to advocate for policy and law reform to give life to the recommendations therein. The experience with measures to address discrimination faced by women and girls with disabilities has been dismal of late in India, and this can be seen from the progress of the draft Right of Persons with Disabilities Bill, which is pending before Parliament
. In fact, what was most required from this Bill was a multidimensional approach beyond gender and disability. A Government commissioned civil society draft bill had exhaustive provisions in relation to implementation of Article 6
, however, in the Bill that was ultimately introduced in Parliament, that chapter was reduced to a provision, which read:

“(2) The appropriate Government shall take special measures to protect the rights of women and children with disability and also take steps to utilize the capacity of persons with disabilities by providing appropriate environment.”

The condition of women with disabilities is not recognized in the mainstream discourse on the rights and condition of women in India. One of the landmark undertakings of the recent past with regard to women in India – the High Level Committee on the Status of Women – has blithely failed to give due importance to the rights of women with disabilities in India, which can be seen from the language which it has used with respect to women with disabilities, and the fact that its key recommendation is the implementation of the outdated Persons with Disabilities Act, 1995 and not any reference to the CRPD
.
It is important that the Committee emphasizes the importance of including specific provisions on gender sensitive approaches and not only rhetorical provisions in domestic legislation purporting to implement the CRPD, and to promote the effective inclusion of women with disabilities in ‘mainstream’ policies and legislation pertaining to women with disabilities.

We would like to submit as follows:

1. With respect to para 5 of the submission, while the three issues which have been identified by the Committee i.e. (1) violence against women and girls with disabilities (2) restriction of sexual and reproductive rights of women with disabilities, including the right to motherhood and child-rearing responsibilities, and (3) intersectional discrimination against women and girls with disabilities are issues which find resonance among women with disabilities in India, it is also the experience of women with disabilities, particularly women who have long term degenerative medical conditions, that access to health is something which they struggle with day in and day out. It is therefore important that in the provision on “Interrelation between the provisions addressing women and girls with disabilities and their link to other CRPD provisions”, Article 25 is of utmost importance, and we have included the same towards the end of our submission.

2. Within the definition of “violence” in para 6, based on the thematic study on the issue of violence against women and girls and disability, which is said to encompass “violence accomplished by physical force, legal compulsion, economic coercion, intimidation, psychological manipulation, deception and misinformation, and in which absence of free and informed consent is a key analytical component” we want to highlight that violence is often also committed by way of what may be considered to be omission and not only commission – neglect, deliberate exclusion from family and social life, enforced isolation and abandonment being a very common phenomenon as seen from studies conducted in south Asia among with women with disabilities. We also would like the Committee to highlight the use of invasive procedures in medical interventions and administering forced medication as a tool of violence, particularly with regard to the reproductive rights of women with disabilities, and with regard to treatments given to women with psychosocial disabilities. 
3. In para 7, we would also like the Committee to highlight that along with “child protection proceedings”, women with disabilities are also disadvantaged by the existence of laws that allow for the grant of divorce on the grounds of mental illness
. In addition, laws relating to adoption, such as in India, which emphasize the need for ‘fit’ persons to be parents, work against the rights of women with disabilities to adopt children
. Where women with disabilities give birth, they are often not allowed to handle the child on their own and are constantly placed under familial supervision. The Committee has pointed out that Guardianship laws allow for termination of pregnancy on best interest grounds. These are not the only laws which allow for such termination of pregnancies – in India, the procedures under the Medical Termination of Pregnancy Act allows for mental health institutions to seek terminations of pregnancies as ‘de facto’ guardians
, and children are routinely given away to Child Welfare Authorities
.  
Further, we would like the Committee to recognize that among the main areas of concern to the Committee in respect of sexual and reproductive rights, there should also be included:

a. Free and informed information and access to gender transitioning procedures including Hormone Replacement Therapy and Gender Reaffirming Surgery.
b. Along with procedures that lead to infertility, there are in many cases treatments and medications given to women with disabilities that impact their sexual experiences. This is especially seen in the context of psychosocial medication. 

c. Along lack of access to sexual and reproductive health services, there should be included lack of access to sex education. We feel that the wording of the areas of concern are not sex positive and focus on reproductive and abuse situations which cannot only be the case. Our field experience has been that women with disabilities are keen on accessing information that is sex-positive, which is not prioritized because of the assumption that women with disabilities are asexual.  


4. In para 8, we appreciate the Committee’s emphasis on intersectionality, which we believe is the key to approaching concerns relating to women and girls with disability. In the same vein, we appreciate that the issues of gender, particularly the rights of transgender persons, is one that needs special consideration in the General Comment, and by the Committee in general. Persons with disabilities who also identify as transgender face a different set of barriers that needs to be recognized by State parties. The Indian Supreme Court has been at the forefront in recognizing the rights of persons who identify as transgender. Due to the conflation of gender dysphoria and mental illness, persons with transgender identities often find themselves at the mercy of invasive psychiatric interventions meant to “cure”. Where rights to transgender identities exist, procedures and information are often inaccessible to persons with disabilities. All references to discrimination must use ‘gender’ instead of ‘sex’, to make such policies inclusive and sensitive to these realities. 
From the perspective of the developing world, and India in particular, we would like to emphasize the following as grounds of intersectionality that must be included:

a. Caste: In India, this is an important intersectionality to be considered especially while considering women with disabilities and their access to justice, sanitation, entitlements etc. 
b. Geographic location: Women with disabilities who live in hilly and tribal areas often languish in their own homes and are unable to come out, live lives of isolation.
c. Class: Women with disabilties from poorer financial backgrounds face difficulty in access to services for persons with disabilities. In poorer families, girls with disabilities are found to be least prioritized.
This will help in the recognition of multiple and intersectional discrimination and its addressal.

5. In para 13, in line with our recommendations above, all references to ‘sex’ based discrimination should be construed as gender based discrimination. 
6. In para 24, with respect to “appropriate measures”, towards the right of women and children with disabilities to “ensure the full and equal enjoyment” of rights under this convention, special consideration must be made to the situation with regard to women and girls with disabilities who are in institutional care. The thematic study on Article 19 has made several important observations with regard to the forms of institutionalization that takes place: isolation and segregation from community life; lack of control over day-to-day decisions; rigidity of routine, irrespective of personal preferences or needs; identical activities in the same place for a group of persons under a central authority; a paternalistic approach in the provision of services; supervision of living arrangements without consent; and disproportion in the number of persons with disabilities living in the same environment
. These are forms commonly known to women with disabilities. The State’s obligation to deinstitutionalize persons with disabilities will involve short and long term measures to realize their rights in society, to create a gradual transition.
7. In para 31, we would like to reiterate our earlier submissions that along with laws relating to marriage or having children, even laws pertaining to adoption of children, and laws which allow for impairments to be grounds for divorce, must be flagged as allowing for legal discrimination. Similarly, laws which, under the pretext of preventing the sale of ‘obscene’ goods, also bar the sale of assistive devices which facilitate sex for persons with disabilities, allow legal discrimination. 
8. In para 32, due diligence in protecting women and girls with disabilities against all forms of exploitation, violence and abuse is said to be through prevention, investigation, prosecution and punishment – within the criminal justice system. However, there are modes of redressal outside of the criminal justice system, often described as quasi-judicial: through sexual harassment at the workplace inquiries, or through domestic violence proceedings. These require to be made accessible for women with disabilities. The proceedings under these legislations involve definitions of violence/harassment that often do not reflect the experiences of women with disabilities. For example, placement of a wheelchair accessible bathroom within the men’s toilet facility may not be considered to be workplace sexual harassment; refusal to assist a deaf spouse in communication may not be considered to be domestic violence under the definition of domestic violence. This again highlights the lack of intersectionality in laws that protect and address forms of violence meted against women.
9. In para 33, towards measures needed to secure the development, advancement and empowerment of women, while educating and training women and girls with disabilities in civil, political, economic, social and cultural empowerment are important measures in this respect, education and training of women on exercising decision making capacity is extremely important as well. Building capacity for decision-making is an important part of this process. The Committee notes that “Providing women and girls with disabilities with… habilitation and rehabilitation support services and facilities also falls under this duty”, however, there is a need to specify gender-sensitive habilitation and rehabilitation services - whether through government run or non-government driven institutions. Field research in India has shown that none of the special schools are gender sensitive in terms of knowledge, support services and interventions.
There should also be an emphasis on gender sensitivity and intersectionality in all policies and programmes, data disaggregation and specified utilization of maximum available resources towards these goals. Concentrated research and development in this area is also very important.
10. In para 36, in recognizing the justification and maintenance of historical relations of power of men over women and persons without disabilities over persons with disabilities, one form of recognition wihch requires to be recognized, however uncomforable, is the relations of power of men with disabilities over women with disabilities. This can be seen from the often poor representation of women with disabilities in leadership roles in Disabled People’s Organizations.
11. In para 38, while reiterating the Committee’s view that a gender perspective must be mainstreamed in design, the importance in particular of accessible toilets for women with disabilities cannot be understated and deserves special mention. Accessibility cannot only be about the built environment, as the present para tends to prioritize – many disabilities are best accommodated through facilitated communication, trained personnel. The emphasis of the Committee on the prevention of violence and abuse in this para are indeed important, however the main priority should be on being a part of the community and having access to all community facilities on an equal basis with others. There is a fear that a focus on risks of violence and abuse may lead to excessive surveillance, or community engagements which are in the nature of institutionalization. 

Secondly, the Committee must include consideration for women with disabilities who live in hilly and tribal areas, who are forced to languish in their homes for want of support. State parties must treat interventions in these cases as priority, at intially make for provisions which allow them to move out of their houses once a month at least in order to access various facilities – such support must be given in a dignified manner in which the age of the woman and the nature of her impairment are duly considered. Many initiatives for persons with disabilities are moving from large cities downwards
, which is not helping the case of the most marginalized.
12. In para 39, with regard to accessible sexual and reproductive health services, the first priority must be accessible sex-positive sex education for women with disabilities. Women with disabilities are isolated from school sex education and also from popular sources of sex education, which are centred around the able body. Girls with disabilities must have access to information regarding their menstrual hygeine and options best suited to their impairment if there is such a requirement e.g. tampons, sanitary napkins, menstrual cups etc. Disability must be mainstreamed in medical education – it is noticed that in many jurisdictions, like India, medical professionals do not know how to react to persons with disabilities. As pointed out earlier, information relating to gender transitioning must also be made available in accessible formats to persons with disabilities. “Care services” must also include short term shelter homes and safe houses for women. Accessible information on the side effects of medication or therapy which impact the sexual desire or drive must be given. 
We also would to highlight that all the examples given in this para with regard to accommodation for women with disabilities who are mothers are very focused on locomotor disabilities i.e. wheelchair and crutch users. There is a need to emphasize access and accommodation for women across disabilities and development of assisitve devices accordingly. We feel that limiting the examples to locomotor disabilities may exclude mothers with other disabiliites, particularly invisible and sensory disabilities. 
In para 40, the Committee has correctly identified that affordable accessible public transportation is essential for the realization of rights of women with disabilities. In countries like India, women with disabilities are often compelled to travel with an accompanying person by their families. If subsidizes transport is not extended to these persons, women with disabilities may not be able to go out at all. As far as possible, moves to recruit specialist transportation staff etc. should try to employ as many women as possible. We would recommend that the use of “When women with disabilities travel with their sons or daughters” be changed to “…with their children” as this we feel is unnecessary gendering. We also would like to highlight that security measures while accessing transport, particularly scanning and checking procedures in air travel, tend to humiliate and inconvenience women with disabilities disproportionately. Women with prosthetic devices are often forced to disrobe in order to place their prosthetic limb for scanning in the x-ray machine used to scan hand baggage, which is unnecessary in light of technological advancements. Women with prosthetic devices must be checked in the same manner employed by airports worldwide, viz. with an ETD swab test and/or hand-frisking by a woman security officer, after the passenger is duly informed of the procedure that will be employed by the officer. Women with disabilities are routinely manhandled while being taken into transport, including planes and trains, by ground staff. This must be recognized and addressed in this comment. 

13. In para 42, the Committee must recognize the need to include access to clean toilet facilities and menstrual management options to women with disabilities on a priority basis. Women with disabilities, particularly locomotor or spinal cord injuries, are particularly susceptible to urinary tract infections which can escalate into grave health threats in situations after disasters. 

14. In para 43, with regard to legal capacity the Committee must reiterate the language of the General Comment on Article 12. Women with disabilities have been found to face multiple opportunities to be declared to be of ‘unsound mind’ – before family courts, guardianship proceedings, mental health law procedures, etc. The recent Human Rights Watch Report highlights through case studies on how denial of legal capacity leads to institutionalization and abuse of women with disabilities
.
15. In para 44, with regard to access to justice, as stated above, accessibility proceedings must be extended to all proceedings – judicial, quasi judicial, etc. which apply to all persons, like sexual harassment procedures, arbitrations and mediations etc.

The Committee has mentioned that there should be “immediate temporary referral to comprehensive care centres until the case has been resolved”. This creates a clash with Article 19 of the CRPD, and the rights of persons with disabilities to choose their residence. Indian law has recognized the right of a woman on her matrimonial home and has in fact recognized a right to residence, which can be facilitated by restraining a violent respondent from entering the premises. A woman with a disability can continue living at her residence by being given temporary personal assistance, if so required.  
16. In para 45 with regard to body and mental integrity, it must be highlighted that mental health treatments like electro convulsive therapy, psychosurgery, etc. violate ones mental integrity and in line with the report of the Special Rapporteur on Torture, must be highlighted in this General Comment. The recent Human Rights Watch Report highlights this, along with the clear intersection with Article 19 (Living Independently and within the community) as well as Article 12 (Recognition before the Law)
.
17. In para 46, the responsibility of medical practitioners to ensure that women and girls with disabilities are sufficiently informed cannot be limited to only those surgery or medical intervention which leads to sterilization. All procedures which lead to an impact on the sexual health or expression of an individual must be administered only after obtaining the informed consent of a person. 

18. In para 47 with regard to Independent Living, with regard to the right to live in the community, as pointed out above, is often denied to women with disabilities on the grounds of protecting them from harm and abuse. It is important to provide the modes of assistance like community support services, personal assistance, to enable women and girls with disabilities to live in the community.  The lack of support services interferes with other rights, like the right to live with dignity (Article 10) and the right to home and family (Article 23). 

19. In para 48, with regard to mainstream communication services, along with accommodating the needs of deaf and deafblind women, the personnel must be trained to deal with potential reactions of women with disabilities with communication issues – women who communicate with AAC, or women with psychosocial disabilities who may not be clear verbally while reporting.

20. In para 49, an important part of inclusive education is mainstreaming disability in all teacher training at all levels (pre-school to higher education).

21. In para 51, with regard to working conditions for women with disabilities, employers must rethink the physical design of their office spaces to allow for better access and usability from a gender perspective – especially toilets, canteen facilities and common/recreational facilities. This should be part of every office approval plan at the urban planning/city councillor’s level.
22. In para 52, with regard to dismissal of employees with disabilities, the sentence which states that there must be “legal protection against unfair dismissal on account of their disability” must be altered to remove ‘unfair. Any dismissal from employment on account of one’s disability is a violation under the CRPD. A person with a disability must be provided reasonable accommodation, and failure to provide the same is very much discrimination under the definition of ‘discrimination on the basis of disability’. It should be also recognized that women with disabilities do face sexual harassment at the workplace, and that all procedures relating to women at the workplace and internal grievance redressal mechanisms must be accessible to women with disabilities.
23. In para 54, where the Committee recognizes that “these women with disabilities should have equal rights to financial assistance and should be viewed as fully-qualified entrepreneurs, this must extend to ensuring that women with disabilities cannot be treated as being ‘riskier’ than any other woman or person with disability, by financial institutions. To this end, financial institutions must disclose completely the basis on which they have assessed the risk of individual entrepreneurs. With regard to loans, a certain percentage of all loans should be earmarked for women with disabilities so as to treat them as a ‘priority sector;, as is done in India. Self employment and entrepreneurship among women must also include banking rights, and links to the market, which often do not extended to women with disabilities.
24. In para 61, with regard to the repeal of legislation that discriminates against women, provisions which allow for the termination of pregnancy of women with disabilities without their consent must be included. Criminal and civil laws which do not allow for women with disabilities to be effective witnesses before the law must also be amended. In implementation at the national level, the Ministries or Departments relating to women should be actively involved in the rights of women with disabilities and all laws relating to women in general must include provisions which enable the effective inclusion of women with disabilities within them.
Here we would also like to point out that legislation that redresses issues of violence against women often leaves out the experiences of women and girls with disabilities which are not specifically recognized as abuse, and may be missed out while being interpreted by Courts. Like the General Comment on the CEDAW of 1992 defined the term sexual harassment
, it would be useful to define abuse against women and girls with disabilities to create a framework for countries to create penal or beneficial legislation for women and girls with disabilities. As an example, we quote the definitions of abuse, exploitation and violence as found in the Civil Society drafted Rights of Persons with Disabilities Bill:
‘Abuse’ means any act or series of acts including physical force on the body of the person with disability; or insulting, ridiculing or humiliating; or any conduct of asexual nature that violates the dignity of the victim; or depriving with economic and financial resources; or depriving or denying support which the person with disability had demanded or which could be reasonably understood to have been demanded; with the intention to cause physical, emotional, mental, physical, or sexual injury and includes regular attempts at doing such act
;

‘Exploitation’ occurs when any person having a relationship whether personal, professional or fiduciary or otherwise holding the trust and confidence of the person with disability, knowingly, or by deceptionor intimidation, obtains or uses or tries to obtain or use her or his funds, assets, or property with an intent to temporarily or permanently deprive such person of their use, benefit, or possession, or to benefit someone other than the person with disability without obtaining her or his consent
;

‘Violence’means any random or unprovoked act or threat of such act on any persons with disabilities that harms or injures or endangers the health, safety, life, limb or well-being, whether mental or physical,of the aggrieved person or tends to do so
; 
25. We also submit that there must be a separate reference to Article 25 relating to Health in so far as it applies to women with disabilities. It is the experience of women with disabilities in India, especially women who have long term degenerative health conditions like multiple sclerosis and others (estimated to be 8000, different conditions, world over) which has led to disability, that health, as a holistic concept, is extremely unreceptive to the accommodation of women with disabilities. There is a huge disconnect between access to health and the needs of women with disabilities. In India, where Government policy is looking to improve sanitation and access to toilets, there are no mentions of the needs of women with disabilities in this regard. To that end, the Committee should make the following recommendations:
a. All measures to promote health and sanitation by State parties must include special measures to recognize the accessibility needs of women with disabilities, particularly with respect to access to health care centres, clean and safe drinking water, and toilets. 

b. Nutritional requirements of women with disabilities must be evaluated and State parties must take measures to ensure that women with disabilities are given the nutritional requirements needed by them.

c. All diagnostic procedures should be mandated to have gender sensitive accessibility measures, from communication to contact with medical equipment, to ensure medical treatment is offered in a dignified manner.
We thank you for this opportunity to contribute to this General Comment, and we do sincerely hope that our comments will be found useful in contributing to the final General Comment, and further documentation which may be worked on by the Committee.
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Equals Centre for Promotion of Social Justice

[amba.salelkar@gmail.com]
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