
Submission of the Government of Estonia with regard to the draft General Comment on Article 6 of the Convention – 
Women with disabilities
Estonia presents its compliments to the Committee on the Rights of Persons with Disabilities and appreciates the opportunity to comment on the draft General Comment on Article 6 of the Convention. Estonia welcomes the Committee’s work on the rights of women and girls with disabilities in the elaboration of the draft General Comment on Article 6 of the Convention on the Rights of Persons with Disabilities. General Comments assist State Parties in the interpretation of the content of the obligations in the Convention.
Estonia ratified the Convention on the Rights of Persons with Disabilities on 30 May 2012, and the Government would first like to underline the importance it attaches to the Convention and confirm its commitment to fully comply with Estonia’s treaty obligations. Estonia is committed to the protection of the rights of women with disabilities and the continuous improvement of their situation. However, there are aspects of the current draft which Estonia would encourage the Committee to consider further before issuing a final General Comment on Article 6. 
Firstly, we are concerned about the statement of the Committee regarding the immediate realization of all Article 6 rights, contained in paragraph 28 of the draft General Comment. Estonia is committed to the progressive realization of the Convention in accordance with Article 4 paragraph 2 of the Convention. We would like to emphasize that it was decisive for Estonia’s ratification of the Convention that the economic, social and cultural rights laid down in the Convention are to be implemented progressively to the maximum of our available resources as stated in Article 4 paragraph 2 of the Convention.

The Committee has taken the view that Article 6 contains non-discrimination duties rather than economic, social and cultural rights and is thus subject to immediate rather than progressive realization. Estonia’s position is that the protection in Article 6 extends beyond non-discrimination. The duty to ‘take all appropriate measures to ensure the full development, advancement and empowerment of women, for the purpose of guaranteeing them the exercise and enjoyment of the human rights and fundamental freedoms’ contained in Article 6 paragraph 2 may be interpreted to also contain economic, social and cultural rights. Considering Article 4 paragraph 2 and Article 6 paragraph 2, it is unclear how should progressive realization clause be applied with regard to economic, social and cultural rights in general, while with regard to women and girls with disabilities the obligations are of immediate nature.

Some possible discrepancies with regard to the obligation of immediate and progressive realization of Article 6 are contained in the paragraphs 30 and 33 of the draft comment. According to paragraph 30 of the draft comment, the obligations of States Parties ‘to respect, to protect and to fulfil the rights of women and girls with disabilities’ are immediate. However, according to paragraph 33 of the draft comment, the obligation to fulfil imposes an ‘ongoing and dynamic’ rather than an immediate duty to adopt and apply the necessary measures to secure the development, advancement and empowerment of women and girls with disabilities.

As a result of the possible interpretation, discrepancies, and in accordance with Article 4 paragraph 2 of the Convention, the General Comment on women with disabilities should make it clearer to which extent the State parties have obligation to implement effective measures to ensure the fulfilment of the rights of women with disabilities, and to which extent the State parties have an obligation to achieve de facto state of equal opportunities for women and girls with disabilities. As some aspects of the rights of women with disabilities are subject to progressive realization, other State obligations are of immediate effect, we see the need to clarify which obligations under Article 6 are of progressive and which are of immediate nature. 

Secondly, with regard to paragraphs 43 and 64 of the draft General Comment in relation to the Article 12 rights of women with disabilities to equal recognition before the law and active legal capacity, Estonia hereby refers to the interpretative declaration made upon ratification:

The Republic of Estonia interprets article 12 of the Convention as it does not forbid to restrict a person’s active legal capacity, when such need arises from the person’s ability to understand and direct his or her actions. In restricting the rights of the persons with restricted active legal capacity the Republic of Estonia acts according to its domestic laws.

In the opinion of the Estonian Government, this declaration and the corresponding practice are in full conformity with the wording of Article 12. Estonia retains the position that there are circumstances under which it is necessary to restrict the active legal capacity of disabled persons. It is in the interest of the disabled person if he or she is permanently unable to understand or direct his or her actions due to a mental illness, mental disability or other mental disorder. In such cases it is appropriate to appoint a guardian to the disabled person by a court. 
In Estonia, there are a number of safeguards in place to prevent abuse of guardianship. A court will authorise a guardian to act only to the extent in which the person is unable to understand or direct his or her actions. A forensic psychiatric expertise is carried out regarding the person’s ability to make a decision on guardianship and the person of the guardian and, if possible, such decisions by the person are taken into account. Certain transactions by the guardian with the property of the person who has been appointed a guardian need prior authorisation by a court. The person who has been appointed a guardian may appeal against the court ruling on the appointment of a guardian. A guardian may not be appointed for longer than 5 years. These safeguards apply to women equally with men.
Against the above background Estonia is of the opinion that the draft General Comment should be carefully reconsidered on several accounts.

