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Submission to the Committee on the Rights of Persons with Disabilities for consideration in drafting General Comment No. 3 on Article 6: Women and Girls with Disabilities.

I. Introduction

The Program of for Equality and Social Inclusion (PAIIS) is grateful to the Committee for the opportunity to comment on the preparation of General Comment No. 3. PAIIS is a public interest law clinic at the University of the Andes School of Law and aims to create awareness, generate legal action and political advocacy for the advancement of human rights, equality and social inclusion of historically marginalized groups. PAIIS works to combat discrimination of groups and individuals on the basis of disability, age, sexual orientation and gender identity.

In our submission we have highlighted some of the principal forms of gender-based violence that women and girls with disabilities experience with a greater frequency than women and girls without disabilities and men and boys with disabilities. We first put forward the reasons why we support the inclusion of gender identity as a motive for intersectional discrimination against women and girls with disabilities. We then comment on the principal violations of sexual and reproductive autonomy of women and girls with disabilities. Finally, we explain how articles 14 and 23 of the CRPD should be examined through a gender perspective. 

II. Comment on Paragraph 6: Violence against women with disabilities

We commend the Committee for attempting to explain in detail the various forms of violence that women with disabilities face. To strengthen the content of this paragraph, we suggest making a clear differentiation between structural and institutional violence given that adequate responses to each on the part of the States should vary to address one or the other. Institutional violence refers to policies institution and the behavior of individuals who control them that intentionally create a differential impact on women with disabilities. For example, a specific institution that has a policy and practice to provide contraceptives to women with disabilities reside in said institution, would be perpetrating institutional violence. On the other hand, structural violence refers to a system in which policies, institutional practices, cultural representations and other norms reinforce and perpetuate inequity of women with disabilities. For example, a legal system that allows for sterilization of women through consent of a guardian and does not process such cases as forms of violence against women with disabilities, or a justice system that does not incorporate accessibility policies to ensure that women with disabilities can report violence perpetrated against them.  Because the responses in each case ought to be different we consider it important for the Committee to clearly differentiate between one and the other.
We additionally request that in Paragraph 6 the sentence: “Among these are cases of forced sterilisation or sterilisation without the direct consent of the woman involved, involuntary abortion, forced institutionalisation, and invasive and irreversible surgical practises without consent” be replaced with “Among these are cases of forced or coerced sterilisation or sterilisation without the direct consent of the woman involved or through consent of the guardian, forced and coerced contraception, forced and coerced abortion, forced institutionalisation, and invasive and irreversible surgical practises without consent”.
Forced and coerced sterilization, contraception, and abortion for girls and women with disabilities 

a. Sterilization of girls and women with disabilities

We ask that the Committee include coerced sterilization in addition to forced sterilization in the Draft Comment’s paragraphs that refer to it as a violation to the CRPD, given that they are different practices. Forced sterilization results from a lack of opportunity for choice, while coerced sterilization is a distortion of choice by outside sources. Forced sterilization occurs when a person undergoes a sterilization procedure without his or her knowledge or without an opportunity to provide consent. In contrast, coerced sterilization occurs when lack of information, misinformation, material or social incentives, or “intimidation tactics” are used to compel the person to undergo the procedure
. Coerced sterilization can also result when a “fear of bodily harm or denial of medical services” causes the person permit the procedure to occur
. We ask that both practices are recognized explicitly as violations to the CRPD.

Women with disabilities are particularly vulnerable to sterilization without their full, free, and informed consent. In the case of Colombia, the judicial system allows for the forced sterilization of minors with disabilities, and of adults with disabilities with a judicial order. Although permanent sterilization is prohibited for minors under Law 1412 of 2010 (article 7: “Prohibition: In no circumstance is the practice of surgical contraception permitted for minors”), under the jurisprudence of the Constitutional Court, these procedures are still permitted for minors with disabilities without their consent when they are over 14. Surgical sterilization was previously openly permitted in Colombia as long as the person with disabilities was under an interdiction order and there was an express judicial authorization for the procedure. 

Although the Constitutional Court has set more strict requirements, Colombian law still allows for the sterilization of minors without their consent and continues to direct women to begin the process of interdiction, also violating their right to equal recognition before the law (Article 12).

Forced and coerced sterilization also affects more women with disabilities than men with disabilities. The Colombian Ministry of Health has given PAIIS the following statistics on sterilization of people with disabilities: 

Table N7. Sterilization procedures for women with disabilities of reproductive age: 
	PROCEDURES
	2009
	2010
	2011

	663910 – FEMALE STERILIZATION INCLUDES: STERILIZATION PERFORMES DURING A CAESAREAN SECTION (CODED SIMULTANEOUSLY)
	4
	4
	3

	663100 – POMEROY SURGERY (CUTTING OR LIGATION OF FALLOPIAN TUBES) WITH  MINILAPAROTOMY
	169
	139
	186


Table N8. Sterilization procedures for men with disabilities of reproductive age:
	PROCEDURES
	2009
	2010
	2011

	637100 – LIGATION OR CUTTING OF THE VASA DEFERENTIA
	20
	18
	32

	637300 – VASECTOMY
	20
	17
	20


Source: RIPS – SISPRO Database

Between 2009 and 2011, on average four women for every man with disabilities was sterilized. The Colombian State does not recognize any of these instances as forced or coerced sterilization, nor as gender-based violence, in spite of the lack of recognition of legal capacity in the form of an interdiction system and judicial orders, and therefore the lack of consent to these procedures. This causes that no regular responses that get activated when an incident of violence against women occurs are initiated with the occurrence of forced or coerced sterilization of women with disabilities. 

Despite the higher legal standards, girls, female adolescents and women with disabilities continue to be sterilized in high numbers and in many cases without even fulfilling the stricter legal standards.

We ask that Committee includes as part of the GC an obligation of State Parties to register, document, prevent and establish clear standards that treat forced and coerced sterilization as a form of violence against women and develop an adequate procedure to ensure that consent to sterilization is informed and free and that practices by healthcare professionals and institutions encouraging parents and families of persons with disabilities to have them sterilized be stopped.
b. Forced and Coerced Contraception and Abortion

Women with disabilities are also subject to forced or coerced contraceptive practices, as well as forced or coerced abortions; two forms of reproductive rights violations that specifically target women. Forced contraception often occurs when women or girls living in institutions are given contraceptives without their knowledge or consent, a practice PAIIS has also documented as performed by parents and family members; coerced contraception occurs institutions when a person is not fully informed of the reproductive implications of taking contraception. Forced or abortion can occur when medical professionals perform abortions with (or without) the permission of guardians or family members without the informed consent of the women with disabilities and coerced abortion when women with disabilities do not receive enough information or feel that have to comply because of their situation of dependency
.

Both of these violations of the reproductive rights of women with disabilities occur in Colombia. The Colombian Institute for Family Welfare (ICBF) and its contractors are responsible for the protection system for children with disabilities, and allows for forced institutionalization. The ICBF functions with little oversight from other institutions, and its practices are not under the supervision of the healthcare oversight system although medical personnel are treating people who are institutionalized and under ICBF supervision. PAIIS has learned of extensive practices of forced or coerced contraception without their knowledge or consent. 

For girls, adolescents and women with disabilities who are not institutionalized, it is usually the families who decide to provide contraception without their knowledge, generally at the advice of a doctor. We ask that the General Comment includes as an obligation of State Parties the adoption of adequate measures to register, document and oversee 

Regarding abortion, the Constitutional Court in Colombia has established that it is necessary to look at “the characteristics of each particular case” to determine the circumstances in which a parent can solicit a medical procedure to end the pregnancy of a daughter with a disability. The Court has thus highlighted the necessity of analyzing circumstances such as type of disability, the medical history of the disability, social and economic conditions, age, and level of education
. Not only does this position maintain a medical perspective of disability, but also allows parents of women and girls with disabilities to authorize an abortion, reducing the standard of consent to abortion on the grounds of a disability of the person concerned. 

II. Comment on Paragraph 7: Legal Capacity

As General Observation No. 1 acknowledges, legal capacity laws based on a substitute model of legal capacity are not only based on a best interest standard but on a cognitive assessment that determines whether a person is mentally and therefore legally capable to make decisions. The Draft Comment does not explicitly refer to the cognitive assessment, and we believe it is key to make a reference to it given that it is widespread in restrictive systems.
We request that the sentence “Guardianship laws may allow forced sterilisations or forced termination of wanted pregnancies in the name of ‘best interest’ standards”, be replaced for “Guardianship laws may allow forced sterilisations or forced termination of wanted pregnancies in the name of ‘best interest’ standards or on the basis of an ‘expert’ assessment of the person’s cognitive ability to make a decision”. 
We additionally request that the paragraph “The main areas of concern to the Committee in respect of sexual and reproductive rights in the Convention are: forced abortion, forced sterilisation; lack of access to sexual and reproductive health services and to family planning information, services and methods; lack of access to HIV/AIDS services; sexual violence, denial of free and informed consent to any medical or other therapeutic treatment”, be replaced with “The main areas of concern to the Committee in respect of sexual and reproductive rights in the Convention are: forced and coerced abortion, forced and coerced sterilisation, forced or coerced contraception, forced or coerced pregnancies; lack of access to sexual and reproductive health services and to family planning information, services and methods; lack of access to HIV/AIDS services; sexual violence, denial of free and informed consent to any medical or other therapeutic treatment and lack of supports and services to exercise motherhood, including exclusion from adoption processes”.
III. Comment on Paragraph 8: Intersectional discrimination 
We request the explicit inclusion of gender identity as one of the prohibited grounds of discrimination against women and girls with disabilities in the discussion of intersectional discrimination. With regards to personal, reproductive, and sexual autonomy, women and girls with disabilities face attitudinal barriers to recognition of their sexual liberty, especially in relation to their sexual orientation and gender identity. Sexuality of women with disabilities is still centered on the recognition or lack thereof of their reproductive capabilities without consideration of other forms and expressions of sexuality that are unrelated to maternity. Additionally, intersectional discrimination based on disability and gender identity often involves forced psychiatrization, unlike other forms of intersectional discrimination. Therefore, its specific inclusion in the General Comment would allow for differential measures that address the specificities of disability and gender identity discrimination. 
Gender identity is explicitly referred to in General Comment No. 28 Par. 18 of the CEDAW Committee when addressing intersectional discrimination against women, as well as in multiple State Party recommendations by Treaty Bodies
. We believe that including gender identity explicitly as a prohibited ground for intersectional discrimination against women with disabilities in the Committees’ General Comment No. 3, would strengthen international human rights standards on the issue. 
We ask that the expression “sexual orientation” be included in the sentence “Similarly, girls with disabilities face intersectional discrimination on account of their age, gender, sex and disability when subjected to sexual assault.” 
We ask that the Committee make explicit reference to sexual violence that take place in psychiatric institutions. The following paragraph is suggested:

“Sexual violence committed against women in psychiatric institutions often occurs when they are facing the effects of psychiatric medication, which may include memory loss, sedation, loss of ability to describe the context, which result in sometimes insurmountable barriers to access to justice and redress”.

IV. Regarding Article 14: Liberty and security of the person 
Article 14 of the CRPD, on liberty and security of the person, addresses protections for people with disabilities against arbitrary or discriminatory deprivation of liberty, and due process guarantees and reasonable accommodation for those already incarcerated or institutionalized
. 

Women with disabilities are disproportionately affected by violations of Article 14 because of their greater vulnerability to violence and sexual abuse, exacerbated while incarcerated, institutionalized, or hospitalized
. Deprivation of liberty leaves women with disabilities with fewer protections – the potential lack of oversight and accountability mechanisms, physical incapacitation, ability of staff and medical professionals to hide abuse, the presumed lack of credibility of those who are deprived of their liberty, and lack of access to outside advocacy groups or to other methods of redress. Issues with access to justice in institutions, including appeals procedures and other due process guarantees
, also disproportionately affect women with disabilities when women are more likely to be illiterate and face attitudinal barriers to self-advocacy and seeking representation. 

As noted above, women are more vulnerable to violations of sexual and reproductive rights in the form of forced or coerced sterilization, abortion, or contraception. Women with disabilities who are deprived of their liberty are often subject to these practices, performed without their free and informed consent, violating their security of person as guaranteed by Article 14
. They are often used as a form of menstruation control, and in response to sexual abuse that occurs within those same institutions. In countries with guardianship systems that allow for substituted decision-making, guardians can consent to sterilization of women with psychosocial or intellectual disabilities in hospitals and other institutions
. 

Intersectional discrimination is also evident when there is a higher presence of women than men in institutions, or when there is a lack of information or statistics on women who are deprived of their liberty
. The Committee has noted in its final observations on country reports that women or girls who are subject to abuse or abandonment are often automatically institutionalized, resulting in a violation of both the guarantee of full and equal rights of women and of the prohibition on discriminatory deprivation of liberty on the basis of disability
. In Colombia, for example, the protection system for boys, girls, adolescents, and people with disabilities, headed by the ICBF, tends to institutionalize women and girls with disabilities, separating them from their immediate family and denying them access to education and healthcare services. 

We ask that the Committee includes a paragraph that relates article 6 with article 14 in section II of the Draft Comment.

V. Regarding Article 23: Respect for home and family

In Article 23, on respect for home and the family, States Parties agree to take measures to “eliminate discrimination” against people with disabilities in matters relating to marriage, family, parenthood, and relationships. This includes the right to marry and found a family, decide on the number and spacing of children, access reproductive health education, and the right to retain fertility. The Article also includes provisions that protect children from abandonment, concealment, and segregation, and from separation from their parents on the basis of a disability of the child or of one or both of the parents
.

Intersectional discrimination occurs in the context of Article 23 when women with disabilities face barriers to reproduction, either through forced or coercive sterilization
, through the inaccessibility or lack of reproductive and sexual health services
, or through the criminalization of sexual relations with women or girls with disabilities
, violating the right to family planning and to retain fertility on an equal basis with others. The Committee has also commented on the lack of programs that support women with disabilities, particularly psychosocial and intellectual disabilities, to services that support their ability to parent their children, in accordance with Article 23.2
. Women are often the primary care-giver, and so women with disabilities are disproportionately affected by a lack of these supports. Women with disabilities are also uniquely targeted by policies declaring them to be unfit mothers, separating them from their children and violating Article 23.2’s requirement of support for parents with disabilities and Article 23.4’s obligation to prevent separation on the basis of a disability of a parent
. 

Access to family planning and abortion services are often limited by the reduced recognition of women with disabilities as persons before the law. In Colombia, the Constitutional Court has classified cases regarding access to abortion for people with disabilities as sexual violence against a person “incapable of resisting” or of giving consent. This assumes that people with disabilities are incapable of consenting to sexual relations or of making decisions about their own sexuality. The practice in these cases and in the healthcare system in permitting access to abortion is to first ask that the person concerned be placed under plenary guardianship (interdicted), and then to ask for judicial authorization to carry out the procedure. Not only is this a violation of the legal personhood of the women with disabilities, but also a form of discrimination on the grounds of disability, as the requirements for an abortion are greater for a person with disabilities. 
The application of the Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW) further clarifies the intersectional discrimination women face in relation to home and family life. As the CEDAW Committee has observed, “[t]he responsibilities that women have to bear and raise children affect their right of access to education, employment and other activities related to their personal development”
. Access to reproductive health services and the freedom to make choices about the number and spacing of children thus affect the rights of women with disabilities in multiple spheres, including the right to equal access to education and employment, as guaranteed by Article 6
. 

Additionally, women with disabilities are often disregarded as sexual beings and therefore denied access to information or supports that allow them to engage in free and responsible sexual relations.
We ask that the Committee include a paragraph that relates article 6 to article 23 in section II of the Draft Comment.
�See, Open Society Foundations – Against her Will. Forced and Coerced Sterilization of Women Worldwide. Available at: � HYPERLINK "http://www.opensocietyfoundations.org/sites/default/files/against-her-will-20111003.pdf" �http://www.opensocietyfoundations.org/sites/default/files/against-her-will-20111003.pdf�, page 2;  World Medical Association’s Statement on Forced and Coerced Sterilization, available at: � HYPERLINK "http://www.wma.net/en/30publications/10policies/s21/" �http://www.wma.net/en/30publications/10policies/s21/� .


� African Gender and Media Initiative. Robbed of Choice. Forced and Coerced Sterilization Experiences of Women living with HIV in Kenya. � HYPERLINK "https://www.uonbi.ac.ke/kihara/files/report-on-robbed-of-choice-forced-and-coerced-sterilization-experiences-of-women-living-with-hiv-in-kenya.pdf" �https://www.uonbi.ac.ke/kihara/files/report-on-robbed-of-choice-forced-and-coerced-sterilization-experiences-of-women-living-with-hiv-in-kenya.pdf� , page viii.


�http://www.opensocietyfoundations.org/sites/default/files/against-her-will-20111003.pdf.


� Judgment T-988 of 2007. Justice: Humberto Antonio Sierra Porto.


� To date, there have been 65 recommendations/observations to State Parties on ensuring non-discrimination based on gender identity by the following Treaty Bodies: CAT, CESRC, CEDAW, CRC, and HRC. Search conducted using the Universal Human Rights Index in July 2015. 














� Article 14, CRPD.


� CRPD Final Observation on the Initial Report of Costa Rica, Article 14. 


� CRPD Final Observation on the Initial Report of Tunisia, Article 14. 


� CRPD Final Observations on the Initial Reports of Australia, Austria, China, and Mexico, Article 14. 


� CRPD Final Observation on the Initial Report of Hungary, Article 14. 


� CRPD Final Observations on the Initial Report of Australia, Paraguay, Sweden, Article 14. 


� CRPD Final Observation on the Initial Report of Costa Rica, Article 14.


� Article 23, CRPD. 


� CRPD Final Observations on the Initial Reports of Argentina, Australia, China, Hungary, Article 23.


� CRPD Final Observations on the Initial Report of Croatia, Article 23.


� CRPD Final Observations on the Initial Report of the Cook Islands, Article 23.


� CRPD Final Observations on the Initial Report of Mexico, Article 23.


� CRPD Final Observations on the Initial Report of Costa Rica, Article 23.


� CEDAW General comment 21, Equality in marriage and family relations, Article 16, para 21.


� CRPD Final Observations on the Initial Report of Argentina, Denmark, Article 6.
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