Response to the Human Rights Council (HRC) Advisory Committee on the negative impact of the non-repatriation of funds of illicit origin to the countries of origin on the enjoyment of human rights, and the importance of improving international cooperation, pursuant to HRC Resolution 31/22 

28 December 2016

Below is the response from the Government of Malaysia to the questionnaire on the negative impact of the non-repatriation of funds of illicit origin to the countries of origin on the enjoyment of human rights, and the importance of improving international cooperation, pursuant to HRC Resolution 31/22:
Question 1

2. Malaysia has, on a case by case basis, frozen and seized funds of illicit origin belonging to citizens of another country. However, we do not keep specific records on the amount frozen or seized where the illicit origin belongs to citizens of another country. In addition, the funds of illicit origins were frozen or seized when it is categorised as follows:
2.1. the subject-matter or evidence relating to the commission of such 

offence;

2.2. terrorist property;

2.3. the proceeds of an unlawful activity; or

2.4. the instrumentalities of an offence
3. The duration of a frozen order is 90 days based on section 44 of the Anti-Money Laundering, Anti-Terrorism Financing and Proceeds of Unlawful Activities Act 2001 (AMLATFAPUA). When the freeze ends, the enforcement agency would refer the case to a Public Prosecutor for a further seizure of up to 9 months based on section 50 AMLATFAPUA. However, this can only be effected if the Public Prosecutor is satisfied that the seizure falls under the category of moveable property and in the possession of a financial institution. The entire duration funds could be frozen is 12 months.
4. At the end of the freezing and seizure, Public Prosecutor would have to make a decision either to charge the person under subsection 4(1) AMLATFAPUA or to refer the property to the High Court by way of a Notice of Motion supported by affidavits under section 56 of AMLATFAPUA. Malaysia does not keep records on how much funds of illicit origin was returned and not returned to the country of origin. Malaysia also does not retain funds of illicit origin unless it is related to cases in ongoing investigations or ongoing trials in court. 
Question 2

5. With regard to illicit funds originating from Malaysia that were frozen, seized or retained by other governments, request for mutual assistance in criminal matters are made to restrain further dealings of the property (including to freeze and seize) and to forfeit such property to be returned back to Malaysia. Wherever possible, non-coercive repatriation of illicit funds such as voluntary repatriation is acceptable by Malaysia. If not, Malaysia will resort to coercive repatriation of illicit funds such as through court orders.   

Question 3

6. There are many challenges that inhibit repatriation of illicit funds to countries of origin. Amongst others the challenges would be the procedures in getting the evidence through the Mutual Assistance in Criminal Matters Act 2002 (MACMA) and the admissibility of such evidence in court.

Question 4

7. With regard to the negative impacts of non-repatriation of funds of illicit origin on the enjoyment of human rights, Malaysia has not done a study on the impact of non-repatriation of illicit funds or the return of such funds. It would be difficult to ascertain specifically the human rights implication without a comprehensive study being done on this matter.
Question 5

8. As part of its international obligations and commitments, Malaysia enacted its Anti-Money Laundering Act (the ‘AMLA’)
 which came into force on 15 January 2002. The AMLA was enacted to comply with the Forty Recommendations put forth by the Financial Action Task Force (‘FATF’), which is an international inter-governmental body that develops and promotes policies to combat ML and terrorist financing.

9. Further amendments to the AMLA were enacted in 2003 and 2014. The present Act is now known as Anti-Money Laundering, Anti-Terrorism Financing and Proceeds of Unlawful Activities Act (the ‘AMLATFA’) 2001.The AMLATFA is therefore Malaysia’s primary legislative framework in criminalizing ML which now also includes terrorist financing and proceeds of unlawful activities. 

10. The AMLATFA augments the power of the Malaysia’s Executive branch as it confers far-reaching powers on various governmental enforcement agencies to fight against the scourge of ML, financing terrorism and proceeds of unlawful activities. This is consistent with Articles 74 and 80 of the Federal Constitution that provide for matters of national security falls within the ambit of the Executive branch’s prerogative. 

11. With a wide range of not less than 267 predicate offences derived from multiple legislations as stipulated in the Second Schedule of the Act, the AMLATFA provides the basis for the said enforcement agencies to initiate investigations of various suspected criminal activities.  Consistent with the doctrine of separation of powers, the Executive sifts through the evidence and decides to prosecute or not to prosecute.

12. The implementation of anti-money laundering/counter financing of terrorism (ML/CFT) regime is coordinated by the National Coordinating Committee to Counter Money Laundering (the ‘NCC’), a body established in 2000 to coordinate, implement and monitor the development of the national ML/CFT initiatives
. The members of the NCC are: -

12.1. Attorney General’s Chambers;

12.2. Bank Negara Malaysia (Central Bank of Malaysia);

12.3. Companies Commission of Malaysia;

12.4. Immigration Department of Malaysia;

12.5. Inland Revenue Board of Malaysia;

12.6. Labuan Financial Services Authority;

12.7. Malaysian Anti-Corruption Commission;

12.8. Ministry of Domestic Trade, Co-operatives and Consumerism;

12.9. Ministry of Finance;

12.10. Ministry of Foreign Affairs;

12.11. Ministry of Home Affairs;

12.12. Ministry of International Trade and Industry;

12.13. Registrar of Societies;

12.14. Royal Malaysia Police;

12.15. Royal Malaysian Customs Department; and

12.16. Securities Commission Malaysia.

13. The NCC works closely with institutions that are prone to money laundering or financing terrorism risks. This is coherent with the requirements under Chapter IV of the AMLATFA which imposes obligations on various industries and professions to monitor the activities of their clients and report suspicious transactions.

14. Section 2 of the AMLATFA makes the Act ‘retrospective’ as it applies to offences committed before the coming into force of AMLATFA. An extraction of Section 2 is produced here where it is stated that AMLATFA applies to “any serious offence, foreign serious offence or unlawful activity whether committed before or after the commencement date” and that it shall apply “to any property, whether it is situated in or outside Malaysia.” To understand what constitutes “serious offence”, “foreign serious offence” and “unlawful activity”, they are defined under the interpretation part of AMLATFA, under section 3. 

15. ‘Serious offence’ is defined to mean any of the offences under the Second Schedule of AMLATFA including any attempt to commit such offence and the abetment of any of those offences.  The Second Schedule consists of not less than 267 predicate offences which among others, are offences under laws relating to anti-trafficking in persons and anti-smuggling of migrants, betting, capital markets, children, companies, copyright, dangerous drugs, explosives, firearms, financial services and corruption. ‘Foreign serious offence’ is defined to mean the offence “against the law of a foreign State stated in a certificate purporting to be issued by or on behalf of the government of that foreign State; and that consists of or includes an act or activity which, if it had occurred in Malaysia, would have constituted a serious offence;” Unlawful activity has been defined as “any activity which constitutes any serious offence or any foreign serious offence; or ..any activity which is of such a nature, or occurs in such circumstances, that it results in or leads to the commission of any serious offence or any foreign serious offence, regardless whether such activity, wholly or partly, takes place within or outside Malaysia;”  

16. Money laundering is clearly provided in AMLATFA under section 4(1) where it is stated as “any person” whom the acts incorporate such as “engages, directly or indirectly in a transaction that involves proceeds of an unlawful activity or instrumentalities of an offence”, “acquires, receives, possesses”, “disguises, transfers, converts, exchanges, carries, disposes of or uses proceeds of an unlawful activity…” , “removes from or brings into Malaysia, proceeds of an unlawful activity”, “conceals, disguises or impedes the establishment of the true nature, origin, location, movement, disposition, title of, rights with respect to, or ownership of, proceeds of an unlawful activity or instrumentalities of an offence, commits a money laundering offence…”.  Based on section 4(1) of AMLATFA, any person who commits a money laundering offence, shall on conviction be liable to imprisonment for a term not exceeding fifteen years and shall also be liable to a fine of not less than five times the sum or value of the proceeds of an unlawful activity or instrumentalities of an offence at the time the offence was committed or five million ringgit, whichever is the higher.

17. Interestingly, AMLATFA provides specifically for extra-territorial application that is the jurisdiction for the Government of Malaysia to initiate investigation and court proceedings as laid out under section 82(1)(a) to (i). However, whether a case will be pursued in Malaysia will depend on the report by the Malaysian diplomatic official and the discretion of the Attorney General’s Chambers to prosecute which can only be exercised based on the outcome of investigations. As explained below under section 53 of AMLATFA, the evidence or the subject-matter for instance the property held or deposited outside Malaysia will be required to be proven that it is related to a commission of an offence or instrumentalities of an offence under AMLATFA or is a terrorist property or is derived from proceeds of an unlawful activity. It is of the view that the Mutual Assistance in Criminal Matters Act 2002 can be used to enforce court orders under AMLATFA and vice versa.

Procedures in establishing illicit nature of funds

Enforcement Agency 
18. Section 3(1) of the AMLATFA provides the definition of “enforcement agency” which is a body or agency that is for the time being responsible in Malaysia for the enforcement of laws relating to the prevention, detection and investigation of any serious offence. Technically, they are the members of NCC. These agencies have locus standi to enforce criminal laws against money laundering (ML) and terrorism financing (FT). They will conduct investigations pursuant to the provisions in Part V of the AMLATFA with the assistance of Royal Malaysia Police upon receiving a Suspicious Transaction Report (STR) from Reporting Institutions. These agencies will also collaborate with the Financial Intelligence Unit of Bank Negara Malaysia to enhance their investigations if necessary. 
19. The illicit nature of funds is established through the procedures as per the diagram provided by the Bank Negara Malaysia
 below: -
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Investigation

Power to Freeze ML/FT assets by Enforcement Agencies

20. Section 44 of the AMLATFA gives the enforcement agencies the power to apply to the court to issue a freeze order against a financial institution if there is reasonable ground to believe that ML/FT offences have been committed. This order could last up to 90 days from the freezing order being issued by virtue of section 44(5) of the AMLATFA. However, this subsection implies that if the person is charged, the freezing order will remain in force until the conclusion of the trial. The purpose is to facilitate investigation by the police and to secure and preserve the evidence in relation to the commission of the offence.

21. The constitutionality of section 44 AMLATFA was challenged to be contrary to the equality principle as enshrined under Article 8(1) of the Federal Constitution. In the case of Khor Peng Chai & 12 Ors v. Bank Negara Malaysia & Anor [2012] 4 CLJ 987, 11 of the applicants were involved in trading business between Malaysia and China. The first respondent, that is the Bank Negara Malaysia, had reasonable grounds to believe that the applicants had committed an offence under subsection 4(1) of the Anti-Money Laundering Act 2001 (then) (AMLA) and issued an order to freeze the applicants’ banks account pursuant to section 44 of the AMLA. 

22. The applicants claimed that freezing their bank account was unconstitutional as it allowed freezing orders to be issued without notice to the persons concerned and thereby violated the provision of the Federal Constitution that all persons are equal before the law. Judge Mohd Zawawi held that the purpose of section 44 of the AMLA is to assist in investigation where there are reasonable grounds to suspect that an offence under section 4(1) of AMLA has been or is being or is about to be committed. The Judge stated that section 4(1) is an avenue for the prosecution to secure and preserve the evidence in relation to the commission of money laundering offences, for the purpose of criminal prosecution. The words ‘an offence has been committed’ or ‘is being committed’ or ‘is about to be committed’ connote that the provision does not only provide that an actual offence had been committed but to curb the offence from being committed or any attempt to carry out such offence. 

23. The court must also look at the intention behind the legislation so as not to curb its main objective for a criminal prosecution to be carried out and thus the interpretation should not in any way defeat the law’s intention and purpose. In his judgment the Judge cautioned that it must be very slow in interfering with the enforcement matter of a statutory body in particular to refrain them from carrying out their responsibilities. The court was very clear as to the role of the enforcement agency where the powers had been entrusted to the enforcement officers and to no one else. The investigation of crime is the responsibility of the enforcement agency whilst the prosecution is solely under the purview of the Attorney General. 

Power to Seize ML/FT assets by the Public Prosecutor
24. The AMLATFA allows seizure of ML/FT moveable assets by virtue of sections 45 to 50 of the AMLATFA by the Public Prosecutor. Whereas for the immoveable ML/FT assets, section 51 of the AMLATFA will be applicable. This can be done without the need to seek order from the Court. Under section 52A of the AMLATFA, a seizure order shall cease to have effect after the expiration of 12 months from the date it was issued. If there is a prior freezing order, 12 months from the date of the freezing order being issued. Similar to section 44(5), this section also implies that if the person is charged the seizure order will remain in force until the conclusion of the trial. 
25. Furthermore, under section 54 of the AMLATFA where any property has been seized under this Act and so long as seizure remains in force any dealing with the property is deemed to be null and void and shall not be registered or otherwise be given effect to by any person or authority.

Power to prohibit dealings with ML/FT assets outside Malaysia by the Public Prosecutor
26. Unlike the above power, the Public Prosecutor under section 53 of the AMLATFA must obtain a Court order by making an application supported by an affidavit to prohibit the persons by whom the property is held or by whom the property is deposited. This order shall cease to have effect after the expiration of 12 months after the date the order was made. 
Burden of proof

27. In criminal matters, the prosecution has to prove its case beyond reasonable doubt. Under Section 70(2) of the AMLATFA, the prosecution remains bound by this standard insofar as it has to prove that an offence has been committed under the AMLATFA or any subsidiary legislation thereunder. 
28. However, in relation to any other facts, Section 70(1) of the AMLATFA requires that they be decided only on the balance of probabilities which is the test applicable to civil matters. The AMLATFA also makes an exception to the requirements of Evidence Act 1950 in relation to the admissibility of documentary evidence. 
29. Section 71 of the AMLATFA allows any document or copy of a document or other evidence obtained by the Public Prosecutor or an enforcement agency in the exercise of his powers under the AMLATFA to be admitted in evidence in any proceedings under the AMLATFA, notwithstanding anything to the contrary in any written law. This section allows the prosecution to produce copies of documents as evidence even if the usual requirements for producing such secondary evidence stipulated in the Evidence Act 1950 have not been satisfied.
30. Apart from that, statements made by an accused to or in the hearing of an officer of any enforcement agency are admissible under Section 72(1) of the AMLATFA unless the court is satisfied that the statement was caused by inducement, threat or promise sufficient to give the accused reasonable grounds for supposing that by making that statement, he would gain an advantage or avoid any evil of temporal nature. 
Roles of the Malaysian Court

Order of Forfeiture of Property

31. Apart from being vested with the jurisdiction to hear AMLATFA cases and that they fall within the ambit of AMLATFA, Malaysian Courts are conferred with the power to forfeit any property where an offence of money laundering has been proven against an accused. Section 55(1) of the AMLATFA requires the court to order property to be forfeited if it has also been proven that such property is the subject matter of the offence or has been used in the commission of the offence. This provision is consistent with the objectives of the AMLATFA.
32. However, this power under section 55(1) of the AMLATFA can go beyond as it empowers the court to forfeit the property even where the offence of money laundering is not proven when the court is satisfied that the accused is not the lawful owner of the property and that no other person is entitled to the property as a purchaser in good faith for valuable consideration
.
33. Section 56 (2) of the AMLATFA goes further to set out a forfeiture mechanism for property which is subject to a freezing or seizing order even where a person is not prosecuted or convicted for the offence of money laundering. This subsection permits the Public Prosecutor to apply to the High Court within 12 months of the freezing or seizing order for an order to forfeit the frozen or seized property. The Court of Appeal case of Public Prosecutor v Billion Nova Sdn. Bhd. [2016] 2 CLJ 763 affirms the importance of this timeframe. This case also affirms that the standard of proving the necessity of such forfeiture is on the balance of probability. 
34. The High Court judge hearing an application under Section 56 of the AMLATFA may issue a forfeiture order if he is satisfied that: (a) the property is the subject matter of, or was used in, the commission of the offence of money laundering; and (b) there is no purchaser in good faith for valuable consideration in respect of the property. The test to prove this threshold is on the balance of probabilities as laid down in the case of Public Prosecutor v Simathari Somenaidu & 2 Others [2016] 1 LNS 2. 
35. In Public Prosecutor v Thong Kian Oon [2012] 10 MLJ 140, Justice Ghazali Cha observed that a forfeiture application is a serious matter and requires the applicant to set out clearly the case which the respondent has to answer. The learned Judge held that the evidence produced by the applicant in this case was insufficient to satisfy the court that the subject properties were the subject matter of a money laundering offence and dismissed the applicant's application. This decision is significant as it illustrates how the courts balance between the rights of an individual and the aims and lawful acts of the authorities.
 
36. Furthermore, unlike other criminal provisions which usually abate upon the death of the accused, section 65 of the AMLATFA permits forfeiture proceedings to be instituted or continued against the personal representative or beneficiaries of a deceased person’s estate if investigations had been commenced against a person but he dies before proceedings are instituted or a conviction is obtained against him. 
Other Orders Upon Application by Parties 

37. The Mareva Injunction or commonly known as an ‘asset preservation order’ or a ‘freezing order’ in other jurisdiction derived its name from the English case of Mareva Compania Naviera SA v International Bulk Carriers SA [1980] 1 All ER 213. It is a form of preventive relief granted to restrain the defendant who happens to have assets within the jurisdiction of the court from dissipating or disposing of those assets out of the jurisdiction before any judgment is obtained by the plaintiff. This type of preventive relief can be applied prior to trial and it can be ex parte or inter parties in nature.
Due to the increase of foreign investors holding substantial investments in Malaysia, Mareva Injunction was seen as a proper legal protection to accommodate businesses and multinational companies investing in Malaysia and as incentives for foreign direct investments following trade and investment within ASEAN, Asia and worldwide. 
38. Malaysian Courts have adopted three guidelines introduced by Lord Denning in the English case of Third Chandris Shipping Corporation and other v Unimarine SA [1979] 2 All ER 972 which had become the main elements that the court need to look at before granting any application for the Mareva Injunction. Firstly, the plaintiff must show that there is a good arguable case. Secondly, the plaintiff must produce evidence that the defendant has assets within the jurisdiction, and thirdly, there is a risk of the assets being removed before the judgment is satisfied. 
39. One case where Mareva Injunction was granted was the case Bank Bumiputra Malaysia Berhad & Ors v Lorraine Osman & Ors [1985] 2 MLJ 236 where it was granted to freeze assets of defendant not only located in Malaysia but also in Hong Kong and England. A different approach may sometimes undertaken by the court depending on the nature of the case for instance application for a Mareva injunction in a libel action where the Judge in the case of Dato’ Kam Woon Wah v Mohd Jalil bin Sarip [1998] 2 MLJ 201 held that the test of the Mareva injunction must be altered and varied according to the nature of the case. In the case of Securities Commission v Lee Kee Sien [2009] 8 CLJ 70 the judge held that “the AMLATFA freezing orders have a definite lifespan and requires renewal from time to time. There was therefore a possibility that some orders may not be renewed, inadvertently. The Mareva order serves to safeguard against any such possibility as it would remain in place until the trial of action was over, thereby safeguarding the assets of Malaysian investors whose monies have been placed in these accounts”. 
Constitutional Challenge

40. Constitutional complaints in Malaysia comes under the process of judicial review. The Federal Constitution has specific provisions conferring power on the courts to review legislative and executive action on the ground of unconstitutionality based on Articles 4, 128 and 130 of the Federal Constitution. The courts also have powers to review and grant public law remedies. The constitutional complaints could come in the forms as follows:
40.1. an application for a declaration that such law is invalid following Article 

4(4) of the Federal Constitution; and
40.2. public law remedies through the High Court’s and Federal Court’s 

additional powers under section 25(2) and section 81 respectively, the CJA and as set out in the Schedule to CJA

41. Application for Judicial Review is under Order 53 of the Rules of High Court 2012 which must be read with the CJA and subject to the provisions of the Specific Relief Act 1950 [Act 137]. In this context, the applicant may also apply for a declaration, injunction, monetary compensation and discretionary remedies and judicial review of public authority that is judicial control of administrative actions.

42. As decided in the case mentioned earlier, in Khor Peng Chai & 12 Ors v. Bank Negara Malaysia & Anor [2012] 4 CLJ 987, it was of the view that the courts must be wary of unduly extending its judicial arms to policy matters which were exclusively within the domain of the Executive. In deciding the judicial review application, the High Court’s finding was that it is a settled law that not all decisions especially the ones made under statutory authority are reviewable under Order 53 of the Rules of High Court 1980. The decision by the enforcement agency must go beyond what is merely administrative or procedural. This had been decided in many cases of the High Court and the Court of Appeal.  
Question 6

43. In terms of domestic laws, the applicable legal framework regarding the funds of illicit origin and their repatriation includes the AMLATFAPUA and the Mutual Assistance In Criminal Matters Act 2002
 and Extradition Act 1992
 wherein it will provide the mechanism of international cooperation between countries in combating ML/FT crimes – a part of the country’s effort to comply with the FATF Recommendations to provide mutual legal assistance between countries.

44. In addition, Malaysia also has obligations in relation to recovery of proceeds of an unlawful activity arising from international treaties/conventions to which Malaysia is a party such as the UN Convention on Transnational Organized Crime and the UN Convention against Corruption.  
Question 7

45. Malaysian laws allow the court, before making the forfeiture order, to call upon any third party who claims to have any interests in the property to attend before the court, to show cause as to why the property should not be forfeited. This third party may include the legitimate owner of the property. 

46. The AMLATFA is not devoid of protection for bona fide third parties. Section 61 of the AMLATFA stipulates that before an order for forfeiture of property is made under Sections 55 or 56 of the AMLATFA, the court must publish a notice in the Gazette to inform any third party who claims to have any interest in the said property to attend court on a specified date to convince the court why the said property should not be forfeited. 

47. Section 61(4) of the AMLATFA lays down five conditions that have to be satisfied by a third party to succeed his claim for the property. In essence, the claimant must satisfy the court that he did not participate in any manner in the illegal activity and had not been wilfully ignorant that the property was being used for illegal purposes or did not willingly consent to the same. If the five conditions are satisfied, the property will not be forfeited but will be returned to the claimant. The standard of proving these conditions under section 61(4) is on the balance of probabilities as enunciated in the case of Public Prosecutor v Lau Kwai Thong (Shah Alam High Court No: 44-20/2008; unreported).
Question 8

48. National human rights institutions play a significant role in ensuring the transparency process and advocates human rights values in the restitution and return of illicit funds to countries of origin.
49. As for financial institutions, they are key players in any successful anti-money laundering and counter financing of terrorism regime. Specifically, financial institutions are expected to implement effective preventive measures in ensuring that proceeds from illicit activities do not enter the financial system. In implementing such measures, a robust compliance programme and an appropriate suspicious transaction reporting system must be in place. In effect, financial institutions are expected to identify suspicious transactions and funds, domestic or foreign, where such identification is reported to the financial intelligence unit. Consequently, suspicious transaction reposted will then be analysed and shared with relevant law enforcement authorities, which may commence investigation and prosecution or motion for civil forfeiture on behalf of foreign law enforcement authorities with a view of repatriation. 

50. In addition, the financial intelligence unit could also play a role between the central authority executing MLA requests and financial institutions, where information on funds that are identified as foreign illicit funds could be put on an early notice to the financial institution, subject to the domestic laws and regulations. This could ensure that the funds do not dissipate, while the necessary paperwork is being filed.
Question 9
51. Malaysia would favour the points related to off-shore companies as elaborated in the question.

General Observation

52. It is observed from the Final Report of the Independent Expert on the effects of foreign debt and other related international financial obligations of States on the full enjoyment of all human rights, particularly economic, social and cultural rights (Mr Cephas Lumina), recovery of stolen assets is a complex, time-consuming and costly undertaking. Obstacles include the challenge of locating the stolen funds, inconsistent legal requirements across borders,
 lack of legal expertise in requesting countries, lack of political will in requesting and requested countries,
 and lack of coordination between national and international agencies. This suggests that international assistance and cooperation is critical to the successful recovery of stolen assets and countries would have to take into consideration these challenges in enhancing their legislations to cater this issue. 
53. Money laundering brings many negative impacts on the economic growth of a country in particular and the global market at large. Under the study of FATF, these include destabilization of the economy and society, integrity of banking institution and diminish the investment and growth of a country. There are many industries that are exposed to ML activities such as banking institution, food industries, trading, insurance, investment, real estate and money charger.
54. As such, Malaysia remains committed to curb activities related to money laundering, terrorism financing and derivation of proceeds from unlawful activities. 
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