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Briefing Note

August 2015
Advisory Committee should oppose study to examine the creation of a “global grievance forum for perceived defamation of religion”
ARTICLE 19 respectfully urges members of the Advisory Committee to oppose the proposed reflection or research paper regarding a “global grievance forum for perceived defamation of religion”, under consideration at its 15th Session in Geneva.  

This initiative, if undertaken, would rely on concepts that are at odds with existing international human rights standards, an would potentially undermine the consensus underpinning and efforts to implement Human Rights Council (HRC) Resolution 16/18  ‘combating intolerance, negative stereotyping and stigmatization of, and discrimination, incitement to violence, and violence against persons based on religion or belief’. Our concerns are, in summary, two-fold: 
· The study reverts to the discredited concept of ‘defamation of religions’, which numerous international and regional human rights bodies have rejected as contrary to international human rights standards on freedom of expression and freedom of religion or belief. The ‘Rabat Plan of Action’, positively cited in Resolution 16/18, draws upon the authoritative guidance of the Human Rights Committee to recommend that all States repeal prohibitions on ‘blasphemy’ or ‘defamation of religions’. 

· The title of the proposed study presumes that the answer to ‘grievances’ regarding religious intolerance is in the creation of a new international institution. This is at odds with resolution 16/18 itself, as well as the OHCHR Rabat Plan of Action, which instead focus on introspection and the practical measures that States must take in their own jurisdictions to tackle all forms of religious intolerance. 
The summary to the 5th Istanbul Process meeting in Jeddah, Saudi Arabia, hosted by the Organisation of Islamic Cooperation (OIC) in June 2015, demonstrates the commitment of States any many other stakeholders to furthering the implementing resolution 16/18.
 It is noteworthy that during this meeting, which included a diverse range of views, no delegate proposed the creation of a “global grievance forum” on religious intolerance generally, or on “perceived defamation of religions”. Indeed, the summary contained no reference to this divisive concept. Instead, participants foresaw that international experience sharing should be focused on domestic implementation, and that the Istanbul Process, Universal Periodic Review, the Treaty Bodies and existing Special Procedures provide the adequate mechanisms for this. The next meeting of the Istanbul Process will take place in Chile in 2016. 
As is well-known, HRC resolution 16/18 was carefully negotiated by Pakistan, Turkey, the UK and the US and hailed at the time as a ‘triumph of multilateralism’ by then OIC Secretary General. It managed to reconcile the increasingly polarised approaches of the West and the OIC in approaching the issue of religious intolerance, replacing calls (from the OIC) to combat the deeply problematic concept of ‘defamation of religions’ with commitments to address religious intolerance through promoting the related rights to freedom of expression, freedom of religion or belief, and non-discrimination. 

Reiterations of 16/18 have been adopted by consensus in the HRC every year since 2011, without any reference to “defamation of religions” or the need to take action against it.
 Operational paragraph 5(f) of resolution 16/18 instead calls on States to “adopt measures to criminalise incitement to imminent violence based on religion or belief”. 
International human rights bodies and experts have, since 2011, provided further guidance that aids our understanding of the international human rights obligations that underpin paragraph 5(f) of resolution 16/18. Most notably, the Rabat Plan of Action, endorsed by the OHCHR in 2012, makes clear that prohibitions on ‘blasphemy’ or ‘defamation of religions’ are not compatible with obligations under the International Covenant on Civil and Political Rights, in particular Articles 19 and 20.
 
The Rabat Plan of Action draws on General Comment No. 34 of the UN Human Rights Committee to recommend that States repeal ‘blasphemy laws’ due to their stifling impact on the rights to freedom of expression and freedom of religion or belief. It also makes clear that any prohibitions on “incitement”, distinct from “defamation of religion” as per Article 20(2) ICCPR,
 are a last resort measure reserved for the most extreme cases, and require specific safeguards to prevent against their use. It advances a six-part test for identifying forms of expression that may constitute “incitement”, providing legal clarity that is woefully lacking in the subjective concept of ‘defamation of religions’. The Rabat Plan of Action also details positive policy measures, for political leaders and the media, to promote pluralism and diversity to counter intolerance at the domestic level. These recommendations are worthy of further examination by the Advisory Committee. 
Moreover, since 2011 the special procedures of the HRC have examined the issue of religious intolerance extensively.
 They have repeatedly emphasised that combating religious intolerance requires full protection for freedom of expression and freedom of religion or belief, and warned against abusive legal frameworks that stifle open and frank debate, in particular for religious minorities and non-believers. As with the Rabat Plan of Action and resolution 16/18 itself, their recommendations are overwhelmingly targeted at introspection and domestic action by States to implement their international human rights obligations. At no point have they supported the creation of a “grievance forum”.   

In terms of State practice, it is worth noting that countries including the United Kingdom, Norway,
 and Iceland
 have recently repealed their prohibitions on blasphemy. In many other jurisdictions, these laws have either fallen out of use (as in Ireland), or have been significantly narrowed in scope by Constitutional Courts. The Constitutional Court of Poland is currently considering the compatibility of its blasphemy law on international human rights.
 These points were overlooked by Committee member Mr. Soofi, when in Jeddah he argued that there is an emerging consensus to tackle “defamation of religion”. It is noteworthy that in this presentation, Mr. Soofi relied extensively on blasphemy prohibitions in countries where they are in practice never applied,
 and conflated these provisions with those that explicitly protect from violence and discrimination individuals, rather than religions or ideas.
 Mr. Soofi’s claims were strongly contested during that meeting. 

In more recent negotiations of resolution 16/18, attempts have been made to call upon UN expert bodies to study the feasibility of establishing an “observatory” to monitor “incitement” as per operational paragraph 5(f) of resolution 16/18. However, the idea was largely rejected out of concerns that this unnecessary institution would simply become a forum for political ‘finger-pointing’ between States, and would be a distraction from the domestic implementation of the plan of action contained in resolution 16/18. 

ARTICLE 19 therefore strongly argues that the Advisory Committee should not engage itself in studies to revive the divisive concept of “defamation of religions”. Moreover, it should not look towards the creation of new international mechanisms to monitor expression that some find objectionable or offensive – such an institution would be a drain on limited resources and distract from efforts to effectively implement resolution 16/18 domestically. 
� Key Points of Moderators’ summary of the 5th Meeting of Istanbul Process for the “full and effective implementation of UN HRC Resolution 16/18”, held in Jeddah, KSA 3-4 June 2015; available at: 


 �HYPERLINK "http://www.oic-oci.org/oicv2/topic/?t_id=10162&t_ref=4023&lan=en"�http://www.oic-oci.org/oicv2/topic/?t_id=10162&t_ref=4023&lan=en� 


� “UN HRC adopts resolution on combating religious intolerance, but test remains in implementation”, ARTICLE 19, 27 March 2015; available at: �HYPERLINK "https://www.article19.org/resources.php/resource/37919/en/un-hrc-adopts-resolution-on-combating-religious-intolerance,-but-test-remains-in-implementation"�https://www.article19.org/resources.php/resource/37919/en/un-hrc-adopts-resolution-on-combating-religious-intolerance,-but-test-remains-in-implementation� 


� “ARTICLE 19 welcomes the Rabat Plan of Action and calls for its full implementation”, ARTICLE 19, 16 November 2012; available at: �HYPERLINK "https://www.article19.org/resources.php/resource/3530/en/article-19-welcomes-the-rabat-plan-of-action-on-prohibition-of-incitement-and-calls-for-its-full-implementation"�https://www.article19.org/resources.php/resource/3530/en/article-19-welcomes-the-rabat-plan-of-action-on-prohibition-of-incitement-and-calls-for-its-full-implementation� 


� Article 20(2) ICCPR calls on States to prohibit by law “any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence”.  


� Report of the Special Rapporteur on minority issues, A/HRC/28/64, 2 January 2015; Report of the Special Rapporteur on freedom of religion or belief, A/HRC/28/66, 29 December 2014; Report of the Special Rapporteur on protecting and promoting the right to freedom of opinion and expression, A/67/357, 7 September 2012


� �HYPERLINK "https://www.washingtonpost.com/news/volokh-conspiracy/wp/2015/05/08/norway-repeals-blasphemy-law-in-response-to-charlie-hebdo-murders/"�https://www.washingtonpost.com/news/volokh-conspiracy/wp/2015/05/08/norway-repeals-blasphemy-law-in-response-to-charlie-hebdo-murders/� 


� �HYPERLINK "http://www.theguardian.com/world/2015/jul/03/iceland-repeals-blasphemy-law-pirate-party-campaign"�http://www.theguardian.com/world/2015/jul/03/iceland-repeals-blasphemy-law-pirate-party-campaign� 


� “Poland: Blasphemy Legislation must be repealed”, ARTICLE 19, 4 August 2015; available at: �HYPERLINK "https://www.article19.org/resources.php/resource/38074/en/poland:-blasphemy-legislation-must-be-repealed"�https://www.article19.org/resources.php/resource/38074/en/poland:-blasphemy-legislation-must-be-repealed� 


� For example, reference was made to Section 296 of the Criminal Code “blasphemous libel”; the last successful prosecution under this provision in Canada was in 1935.   


� For example, reference was made to Section 18(1) of the UK Public Order Act (1986), which does not concern blasphemy but concerns the intention stirring up of racial hatred.  





