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Access to Justice for Indigenous Peoples
I. Introduction

In its resolution 18/8, the Human Rights Council decided to hold a half-day panel on access to justice by indigenous peoples.  The Expert Mechanism on the Rights of Indigenous Peoples has proposed to study access to justice by indigenous peoples “given the gravity of the issues facing indigenous peoples, including discrimination against indigenous peoples in criminal justice systems, particularly for indigenous women and youth.  Over-representation of indigenous peoples in incarceration is a global concern.” 

As identified by the Expert Mechanism on the Rights of Indigenous Peoples, indigenous peoples’ access to justice in criminal justice systems is a particularly pressing concern.  In some states, while making up a small minority of the population, indigenous peoples comprise a majority of the people incarcerated and are more than 10 times likely to be imprisoned than non-indigenous individuals.  
The right to access to justice includes both procedural and substantive aspects. From a procedural perspective, the human right to access to justice includes impartiality in adjudication and legal representation.  From a substantive perspective, access to justice requires fair and just remedies for violations of rights.  
The most appropriate method to achieve procedural and substantive access to justice in relation to a specific situation can depend on context, including the type of issue to be resolved and the causes behind it. The structures that best deliver access to justice may include courts and tribunals as well as other mechanisms for alternative dispute resolution. In the context of indigenous peoples, the procedures adopted to achieve access to justice should take into account indigenous peoples’ own traditions of justice, to counter problems, including discrimination and structural biases, that can result when indigenous peoples are subjected to non-indigenous systems of justice. 
Indigenous peoples have sought justice at the level of international law and international processes, especially within human rights frameworks.  There have been a number of ground breaking decisions from international human rights bodies over the last decade, especially from the Inter-American Court of Human Rights and the African Commission on Human and Peoples’ Rights, that have developed human rights jurisprudence in a way to provide substantive justice for indigenous peoples.
Access to justice for indigenous women and youth raises particular, and grave, concerns.  As just one example, the abovementioned statistics suggest indigenous women, and also youth, are too frequently overrepresented in state incarceration.  Indigenous women can also face “double discrimination” within justice systems, as both women and indigenous individuals, meaning that a nuanced understanding of their unique circumstances is required to best address their needs.  Moreover, both state and indigenous peoples’ juridical structures, including traditional governance and justice systems, may not provide equality for indigenous women.  
Another issue of especial concern for indigenous peoples when seeking access to justice is that of legal personality.  In some cases, indigenous peoples’ traditional organisational structures, representing groups, are not recognised as having legal personality, including under international human rights frameworks.
The reflection on how to provide effective access to justice for indigenous peoples should include the analysis of the role of training for interpreters in indigenous languages in the field of administration of justice, the development of special protocols for those who administer justice, the relevance of special release programs and the situation facing indigenous migrants, women and youth, to name some key elements in the discussion. 
II.
Focus and objective

The panel discussion will be an opportunity to identify promising practices and challenges in addressing the issues associated with indigenous peoples’ access to justice. It will also serve an opportunity to identify areas that may require further study, reflection or development. 
In particular, the discussion should:
1. identify good practices and challenges in providing access to justice for indigenous peoples, including indigenous peoples’ own traditional justice systems;

2. examine the specific issues facing indigenous women when seeking access to justice within state and indigenous peoples’ juridical systems;
3. isolate structural and institutional factors that can impede indigenous peoples’ access to justice, such as systemic bias, language and financial barriers and discrimination, including within criminal justice systems;

4. identify positive examples of indigenous peoples accessing justice at the international level;
5. examine the collective nature of indigenous peoples’ right to access to justice, as peoples, including the legal personality, or lack thereof, of indigenous peoples’ organisational structures; and

6. discuss causes and possible solutions to the overrepresentation of indigenous individuals, especially women and youth, in prisons and other forms of incarceration.  
III.
Format of the panel
The panel will take the format of an interactive discussion in order to encourage a sharing of viewpoints while developing a more complex analysis. It will allow for a lively interaction between the panellists and Member States and Observers. 

The Moderator will be responsible for setting the tone of the discussion. After the opening remarks by the High Commissioner for Human Rights, the Moderator will introduce the issue and ask panellists to respond to some questions on issues identified in Section II above. The remainder of the session, divided into two slots, will be dedicated to Member States and Observers to interact with the Panellists. 

Representative of Member and Observer States are encouraged to share concrete examples and experiences on the issues identified in Section II above. 

IV.
Composition of the Panel

Opening statement: 
Representative of the Office of the High Commissioner for Human Rights
Moderator: 
Mr. S. James Anaya, Special Rapporteur on the rights of indigenous peoples
Panellists:
 
Associate Professor Dr. Ramy Bulan (Malaysia)
Professor Dr. Megan Davis (Australia)

Professor Dr. Vladimir Kryazhkov (Russian Federation)

Ms. Casilda de Ovando Gómez Morín (Mexico)

Mr. Abraham Korir Sing'Oei (Kenya)

V.
Outcome

The discussions will identify steps and good practices to ensure respect for, and protection and promotion of, access to justice for indigenous peoples, including by the Human Rights Council. 
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