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I ntroduction

1. The Human Rights Council decided, in its resotutl5/26 of 1 October 2010 to
establish an open-ended intergovernmental workingmgwith the mandate to consider the
possibility of elaborating an international regalgt framework, includinginter alia, the
option of elaborating a legally binding instrumem the regulation, monitoring and
oversight of the activities of private military aisécurity companies (PMSCs), including
their accountability, taking into consideration grénciples, main elements and draft text as
proposed by the Working Group on the use of memesas a means of violating human
rights and impeding the exercise of the right afgies to self-determination.

2. The Council also decided that the open-endegrgoternmental working group
shall hold a session of five working days a yeara@eriod of two years, and that its first
session shall take place no later than May 201Jaddition, the Council requested the
open-ended intergovernmental working group to preses recommendations at the
twenty-first session of the Council. Pursuant tes ttesolution, it was decided that the
working group would meet from 23 to 27 May 2011.

3. The session was opened by Ms. Kyung-wha KanguiyeHigh Commissioner for
Human Rights, who recalled that over the past tewoades, there has been a significant
increase in the number of private military and siégwcompanies around the world. She
explained that these companies provide servicgevernments, national and transnational
corporations, non-governmental organisations, tleelianand international organisations.
Ms. Kang noted that private military and securipmpanies engage in a broad range of
different services in a wide variety of contextheTDeputy High Commissioner pointed
out that while initially the majority of these sares related to logistical and administrative
support and certain guard functions, over the pastrs, there has been a growing
involvement of private companies in functions ttaxdially performed by the military and
other state security institutions, including in fiimh and post-conflict situations. She
emphasized that there is no doubt that the incrieaeatsourcing of security-related state
functions to private companies has brought aboutawurights challenges and has helped
fuel the important discussion on the extent to Wipcivate actors can be held accountable
for human rights violations, and in what way. Msarl§ underlined that from a human
rights perspective, it is important that there dasprotection gap that allows for impunity.
She pointed out that it is necessary to ensurehleatights of individuals are not negatively
impacted upon by the activities carried out by spiihate military and security companies.
Mr. Kang recalled that States are duty-bound tdegmtoindividuals against human rights
abuses by third parties, including private militanyd security companies. She added that
the companies themselves also have a responsituilitgspect human rights. The Deputy
High Commissioner concluded that where violationsus, victims must have the right to
an effective remedy, including the right to apprafe reparation for the harm suffered.

Organization of the session

Election of the Chairperson-Rapporteur

4, At its first meeting, on 23 May 2011, the workigroup elected Mr. Luvuyo L.
Ndimeni (South Africa) as its Chairperson-Rapporteur in #tsence of the Permanent
Representative of South Africa.
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B.

Attendance

5. Representatives of the following States membéthe United Nations attended the
working group’s meetings: Afghanistan, Algeria, A Argentina, Austria, Azerbaijan,
Bahrain, Bangladesh, Belgium, Bosnia and HerzegouBrazil, Bulgaria, Canada, Chile,
China, Costa Rica, Céte d'lvoire, Cuba, Czech Répulitcuador, Egypt, Equatorial
Guinea, Estonia, France, Germany, Ghana, Greeagefala, Haiti, Honduras, Hungary,
India, Iran, Iraq, Israel, ltaly, Japan, Jordanbamon, Malaysia, Mexico, Morocco,
Netherlands, New-Zealand, Nigeria, Norway, PakistBeru, Poland, Portugal, Qatar,
Republic of Korea, Romania, Russian FederationdiSArabia, Slovenia, South Africa,
Spain, Sweden, Sudan, Switzerland, Thailand, Thendo Yugoslav Republic of
Macedonia, Turkey, Ukraine, United Kingdom of Grd&itain and Northern Ireland,
United States of America, Uruguay, Venezuela (Bolan Republic of), and Zimbabwe.

6. The following intergovernmental organizationsre/ represented at the meetings of
the working group: African Union, European Union.

7. The United Nations Children’s Fund (UNICEF) g&hd World Health Organization
(WHO) participated in the session as well.

8. The following non-governmental organizations (&} in consultative status with
the Economic and Social Council were representegen8e Suisse de Cooperation
Development Economique Nord-sud, Al-Hakim FoundgticAssociation of World
Citizens, International Commission of Jurists, tngional Peace Bureau, and the World
Federation of Trade Unions.

9. Pursuant to paragraph 7 of Human Rights Coumsiblution 15/26, the following
experts of the working group on the use of merdersasls a means of violating human
rights and impeding the exercise of the right obgles to self-determination (Working
Group on the use of mercenaries) attended theoseasi resource persons: Chairperson-
Rapporteur, Mr. José Luis GOmez del Prado (Spaifr), Alexander Nikitin (Russian
Federation), Ms. Najat Al-Hajjaji (Libyan Arab Janidja), Ms. Amada Benavides de
Pérez (Colombia), and Ms. Faiza Patel (Pakistaim. dther invited resource persons were:
Ms. Anne-Marie Buzatu, Programme Coordinator, Gan@&entre for the Democratic
Control of Armed Forces; Mr. Nils Melzer, Legal Ader, International Committee of the
Red Cross; and Mr. Gerald Pachoud, Special AdvtseMr. John Ruggie, Special
Representative of the Secretary General for Busiaed Human Rights.

Documentation

10.  The working group had before it the followingcdments:
» Provisional agenda (A/HRC/WG.10/1/1)
» Programme of Work

» Draft of a possible Convention on Private Militagnd Security Companies
(PMSCs), prepared by the Working Group on the ude nmercenaries
(AVJHRC/WG.10/1/2)

* Submission by the Working Group on the wuse of meades
(AVJHRC/WG.10/1/CRP.1)
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11. The working group had also before it the follogvbackground documents:

» Report of the Working Group on the use of merc&sads a means of violating
human rights and impeding the exercise of the riflgeoples to self-determination
(A/JHRC/15/25).

» Note of the Secretary-General, Report of the Wayki@roup on the use of
mercenaries as a means of violating human righdsimpeding the exercise of the
right of peoples to self-determination (A/63/325).

» Report of the Special Representative of the Segr&aneral on the issue of human
rights and transnational corporations and otheinless enterprises, John Ruggie, on
‘Guiding Principles on Business and Human Righteplementing the United
Nations “Protect, Respect and Remedy” FrameworkHRC/17/31).

» Montreux Document on pertinent international leghligations and good practices
for States related to operations of private miitand security companies during
armed conflict (A/63/467-S/2008/636).

Organization of the session

12. In his opening statement, the Chairperson-Rapporecalled that, following the
mandate given to the Working Group on the use ofceraries as a means of violating
human rights and impeding the exercise of the rafhpeoples to self-determination, the
Working Group on the use of mercenaries elaboratéhft text of a possible convention to
regulate the activities of PMSCs, further to vasiguulti-stakeholder consultations. While
recognizing the initiative pertaining to the eladtion of the Code of Conduct for Private
Security Service Providers (hereafter referredsttGode of Conduct”), which attests to the
need for standards in the industry, the ChairpeRapporteur stated that the Code of
Conduct does not address the issue of accounyataitihuman rights violations committed
by PMSCs. He added that regulation at the natileval also has its own limitations due to
the transnational nature of the activities of PMS@sich impacts on the ability of victims
to exercise their right to an effective remedy.rétognition of the fact that there are
concerns related to the elaboration of a legalhdinig framework to regulate the activities
of PMSCs provided for in the draft convention, tbleairperson-Rapporteur explained that
the intergovernmental working group was establisteegive an appraisal of the situation,
to discuss the draft convention prepared by thekiligrGroup on the use of mercenaries,
and to chart the way forward.

13. At its first meeting, on 23 May 2011, the waidkigroup adopted its agenda, as it
appears in document A/HRC/WG.10/1/1, and the progra of work. In connection with
the adoption of the agenda and programme of warkwas emphasized that the
participation of a broader group of experts at feitgessions of the intergovernmental
working group would be essential, as well as thatstjons regarding the appropriateness
and type of an international regulatory framewordud remain open.

Introductory remarks

14. Delegations exchanged views on how expertiag be brought in from different
regional and professional backgrounds for the sgkcgession of the intergovernmental
working group, with some States highlighting thesehefor additional expertise for the
future process.

15.  Furthermore, some delegations recalled the atandf the intergovernmental
working group which is to consider the possibitifyelaborating an international regulatory
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framework, includingjnter alia, the option of elaborating a legally binding instrent on
the regulation, monitoring and oversight of theiati¢s of private military and security
companies, including their accountability, takingoi consideration the principles, main
elements and draft text as proposed by the Wordrmup on the use of mercenaries as a
means of violating human rights and impeding thereige of the right of peoples to self-
determination. Some delegations cautioned agaisstissing matters exclusively related to
the draft convention proposed by the Working Grap the use of mercenaries and
suggested to the intergovernmental working groupotusider other ways of regulating the
activities of PMSCs.

16. Delegations underlined the necessity to cledelfyne the term private military and
security companies. Given the various situationsvhich these private companies are
engaged and the broad range of services they mramidrnationally and / or domestically,
some delegations expressed the need to distingeisteen private military companies and
private security companies. It was also pointedtloat difference should be made between
transnational and domestic PMSCs.

17. Some delegations noted that other fora sutheaSixth Committee of the General
Assembly of the United Nations and the Internatidrzav Commission are also concerned
with questions related to some legal aspects gatito the regulation of the activities of
private military and security companies.

Discussions on specific topics

Law and practicein relation to PMSCs

18.  The topic was introduced by three experts ovag 2011, followed by two experts
presentations held on 24 and 25 May 2011.

19.  Mr. José Luis Gomez del Prado highlighted g@sons to support the adoption of an
international binding instrument to regulate PMS®egferring to the right of effective
remedy of victims of human rights violations, hérped out that neither self-regulation nor
national regulation can effectively address thebfmm of impunity of abuses caused by
activities of PMSCs. In addition, existing interioaial law does not sufficiently address the
issue of PMSCs. Mr. del Prado noted the potentigative impact of the activities of
PMSCs on human rights in general and pointed mpeziically to the examples of
summary and extrajudicial executions, torture, temby detention, human trafficking,
violation of peoples’ right to self-determinatios well as the violations of the rights of the
employees of PMSCs. In addition, he made referémeecent positions proposing legally
binding solutions from the United Kingdom House @bmmons, the Parliamentary
Assembly of the Council of Europe and recommendationade by the European
University Institute following a study recently carissioned by the European Commission
on possible European Union regulations of PMSCs.

20. Ms. Faiza Patel explained the legal and palitieasons for which international
regulation of the activities of PMSCs is needece hinted out that the Code of Conduct
is an important instrument. However, it remainsuffisient in cases in which serious
human rights violations occur, as its grievance meatsm is focused on reporting to the
client of the PMSCs rather than to State autharitMoreover, the Code of Conduct is
voluntary and as a result, will not cover all PMSEsrthermore, Ms. Patel mentioned that
comprehensive national legislation is still a sa@nd in general lacks efficacy when it
comes to cases of human rights abuses for a vafatyasons. She added that due to the
transnational nature of their work, PMSCs can gas#icape to States where no or less
domestic regulation exists. Ms. Patel pointed bat to date PMSCs are not direct subjects
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of international humanitarian or human rights instents. Therefore, they can only be
regulated through States that have the obligatioersure that their contractors respect
these rules. She recalled that the Montreux doctimerthe pertinent international legal
obligations and good practices for States relatedperations of PMSCs during armed
conflict (hereafter referred to as “Montreux documtiie only covers armed conflict
situations and that the specific rules containetthéngood practices part of the document do
not represent legal obligations. She concludedelfgriing to the key issue of an effective
remedy that should be available to the victimsview of the absence or insufficiency of
remedy mechanisms at the domestic level in a gnemtber of cases, international
regulation is needed.

21. Ms. Anne-Marie Buzatu identified the key chafjes to the regulation of the
activities of private security companies (PSCs).ofn those, she mentioned the lack of
coherent international standards, democratic aatk sesponsibility deficits and lack of
independent oversight and effective accountabitigchanisms. Ms. Buzatu noted that the
Code of Conduct is the result of a multi-stakeholpiecess that sets out obligations and
operational standards for private security sergicgviders based on international human
rights law. She explained that in the Code of Cehdhternational law standards have been
“translated” into specific principles for conduct personnel and specific principles for
management and governance. Ms. Buzatu pointedhattuntil the adoption of effective
oversight and compliance mechanisms, the procéassais interim stage where companies
can declare unilaterally to be obliged by the staidsl of the Code of Conduct. She also
mentioned that the oversight and compliance meshanwill include a system of
certification, which is a form of third party indepdent oversight and a complaints
resolution process. However, this mechanism witlsubstitute criminal law as it is meant
to only complement national and international ragjah. Finally, Ms. Buzatu pointed to
the role of States in dual capacity, as client amdegulator. As clients, States can include
the standards of the Code of Conduct in their @atérwith PSCs, whereas as regulators,
they can implement procedures and policies so B®CEs in their jurisdiction have to
comply with the standards required by the CodeafdIict.

22.  Mr. Nils Melzer pointed to the increased preseaf PMSCs in conflict situations.
He stated that the Montreux document compiles ttistisg legal obligations and good
practices of States with regard to PMSCs, with aufoon operable law and State
responsibility. As the Montreux document, the objex of the Code of Conduct is to
strengthen the protection of individuals affectgdabmed conflicts and other situations of
violence. He mentioned however that the Code ofdDonhhas not yet developed proper
governance and oversight mechanism. The lack odpep accountability system renders it
difficult to ensure respect of the Code’s provisioMr. Melzer pointed out that self-
regulation is in itself not sufficient to regulatike activities of PMSCs and that States
remain responsible for ensuring respect for intéwnal humanitarian law and other
international legal obligations in situations ofrexd violence. However, he pointed to the
added value of the Code of Conduct in that the strgucommits itself to abide to a set of
standards. In relation to the draft convention, Melzer stressed that this is one initiative
among others that aim at strengthening the prateaf victims of armed conflicts and
other situations of violence. Mr. Melzer arguedtttiee Montreux document, the Code of
Conduct and the possible draft convention are bothpetitive and complementary in their
nature. He pointed out that each of the initiatieggproach the issue from a different
perspective while all aim at the same goal, whihoi strengthen the protection of those
affected by armed violence and to ensure the fulewo

23. Mr. Gerald Pachoud introduced relevant aspettthe mandate of the Special
Representative on Business and Human Rights, Mm Ruggie, to clarify standards of
responsibility and accountability for business emtses. He referred to the Guiding
Principles on Business and Human Rights: Implemgnthe United Nations “Protect,
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Respect and Remedy” Framework, which have beenoeltdd by the Special
Representative and which are centred around thie pillars: first, the State duty to
protect from human rights abuses by third pariieduding business enterprises, second,
the corporate responsibility to respect human sigltd third, the need for improved
grievance mechanisms. Regarding the second pill&r, Pachoud underlined the
responsibility of business enterprises to act wiitie diligence to avoid infringing on the
rights of others and to assess and address adwapsets which with they are involved.
Regarding the grievance mechanisms, he underlihet those mechanisms should be
established by the business enterprises themsé&vesovide early on for avenues for
remedy. However, he pointed out that these grievamechanisms should not replace
domestic judicial avenues, but should constitutermplementary instrument. Mr. Pachoud
pointed out that the Guiding Principles would belegable to PMSCs as they constitute
business enterprises. Mr. Pachoud noted that tlgir@uPrinciples are a risk management
tool for business enterprises. He pointed out thesiness enterprises, including PMSCs,
acting in situations of conflict must adhere toighkr threshold of due diligence as the risk
of gross human rights abuses is heightened inictafifected areas. He pointed out that
while business enterprises should respect humadnisrigtandards, States are obliged to
protect human rights standards and should thergfoogide business enterprises with
relevant guidance. Mr. Pachoud concluded that gusttance may take many forms and
adopting a convention is one of the possibilities.

24. In the ensuing discussion, some delegationstgubiout the need to first gain a full
understanding of the private military and secucitynpany (PMSC) industry, the nature of
its work, the factors that led to its growth as Ivad the reasons for which this industry
poses challenges to the international communityméaodelegations pointed to the
difficulties that the activities of transnationalMBCs create for States in terms of
management, overview, control, as well as in refatio the complex regulation of the
applicable law and jurisdiction.

25.  Delegations noted that the work of the inteegamental working group should start
by taking stock of the already existing nationatl anternational legal frameworks, in
particular those relating to international humaghts and humanitarian law. In addition, it
was pointed out that emphasis should be placeth@mnalysis of the implementation and
enforcement of those existing frameworks.

26. In this connection, some delegations mentidhedvalue of recent initiatives, such

as the Montreux document and the Code of Condudarge number of States supported
both the Montreux document and the Code of Condsiénhitiatives to be welcomed. Some

delegations mentioned that time should be givebatth of these most recent mechanisms
to actually operate and prove their impact in pcact

27. Some States pointed to the fact that they weteart of the process of elaboration
of the Montreux document and raised questions dabe@bsence of provisions providing

for accountability of States that recruit persorofdPMSCs. It was also noted that the Code
of Conduct contains certain principles that steomfihuman rights standards, which can be
included in contracts with PMSCs as contractuaigalblons. However, doubts were raised
as to the enforceability of these obligations. Remtnore, it was questioned whether the
grievance procedure to be established by SignatBompanies is an appropriate

mechanism to ensure accountability. One State wmdi its policy on government use of

PMSCs, according to which the government would @ifjn contracts with PMSCs that

subscribed to the Code of Conduct. In this connactihe suggestion was made that the
mechanism of an independent ombudsman operatitigeicorporate world to enforce the

Code of Conduct could be an efficient solution.

28. Some States underlined that there is a neethéregulation of the activities of
PMSCs. However, differing views were expressedoathé¢ form such regulation should
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take. In this context, some delegations noteddbHiregulatory measures are not sufficient
to regulate the activities of PMSCs. Part of tholedegations suggested that national
legislation needs to be strengthened in orderdwige for a robust framework, in particular
regarding the extraterritorial activities of PMSC@thers argued for international
regulation, pointing to the increasing number armavjng power and impact of PMSCs in
the area of inherently state functions, the cagssrious human rights violations caused by
the activities of these companies, and the impogaf the State’s role to hold individuals
accountable for human rights violations.

29. Some delegations raised doubts as to the apatenpess of an international
convention, taking into account that such an ims&rnt will primarily create obligations for
States, while having no direct impact on the atiisiof PMSCs. Others emphasised that if
universal protection of rights of individuals iskie achieved, a voluntary instrument would
not be the appropriate way forward. In this conioegtit was also mentioned that the
intention to create legally binding provisions ftive regulation of PMSCs should not
necessarily imply that the instrument take the fafithe draft convention as proposed by
the Working Group on the use of mercenaries. A governmental organisation underlined
that the consideration of the feasibility of aremmational instrument should be anchored on
the assessment of needs, taking into account thigesand nature of the human rights
problems arising from activities of PMSCs and tkesting gaps in the international legal
framework.

30. Several delegations expressed support for thdig Principles on Business and

Human Rights elaborated by the Special Represeatati the Secretary-General on the

issue of human rights and transnational corporatiamd other business enterprises, Mr.
John Ruggie, and underlined the usefulness ofahgoach for the subject matter. It was
noted that the Guiding Principles should be impletee by all relevant stakeholders.

When discussing questions raised by delegation®egperts, Mr. Pachoud pointed out that
the Special Representative’s mandate was to fooususiness enterprise and as such did
not examine PMSCs specifically. Furthermore, hevcalifference between the means and
the aim and recalled that while the aim is to avmidnan rights violations by PMSCs, the

means can take a variety of forms, including a eotion.

National legislation and practices

31. Mr. Alexander Nikitin referred to the fact thaggulation of PMSCs activities is
multi-layered, including regulations at the natilpriae regional and the international levels.
He referred to national regulation in a number afiritries, including the United States of
America, the United Kingdom, South Africa, Frandde Russian Federation and
Afghanistan. At the regional level, he mentionedioag others, the Organization of
African States Convention on the Elimination of Eemarism in Africa, as well as the
model law adopted in the context of the Commonvealt Independent States, and
recommendations on the democratic control of sgctorces in the context of the Council
of Europe. He concluded that the existing regutatibPMSCs at the national, regional and
international levels remains insufficient and inquiete. Specific regulations for PMSCs
exist only in a handful of countries, and mostiyt mo a form of a comprehensive law.
Moreover, regional regulations apply to PMSCs amigrginally. He therefore stated that
the draft convention prepared by the Working Grompthe use of mercenaries seeks to
overcome most of these gaps in legal regulationP®MSCs by strengthening both
international and national regulation.

32. Ms. Amada Benavides de Perez indicated in hesemtation that there has been a
sustained increase in the security industry, irti@dar in Latin America. That increase
refers both to companies working in the militargtee, as well as those working in security
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activities. In the Latin American context, the gtbvin the number of security companies
has led to an increase in the use of lethal fatee nhumber of weapons in circulation, and
the number of private security officers in compamigo national police officers. In that
respect, private security companies have begumrptace national police, border police,
management of prison facilities and other natiosaturity services. They are also
extensively used in the extractive industries. Warking Group on the use of mercenaries
examined the possibility of having both internaéiband national regulation of PMSCs. In
the draft convention, the Working Group referregdone of the elements to be included in
national legislationinter alia, a definition of the type of services that PMS@n offer; the
clarification of the relationship between PMSCs aatlonal policy and military forces; the
obligation for PMSCs to respect human rights; thkgation to undertake a vetting process
and to provide adequate training of private segugitards, in particular on human rights
issues; the establishment of a national oversigtitaaity over the activities of PMSCS and
the licencing of firearms; and the establishmentao$ystem of accountability for the
activities of PMSCs and their personnel. A convamtin the activities of PMSCs would be
complementary to national legislation.

33. In the ensuing general discussion, South Africdicated that its domestic
legislation attempts to regulate the activitieMSCS. However, because of the impact of
these companies abroad, legislation also seekeglate companies when operating in
third States. There are challenges, however, beciaggslation only covers situations of
armed conflict. Companies try to circumvent ledisia by involving themselves in
situations under the cover of humanitarian goalsrédver, the extraterritorial application
of national legislation remains a challenge. Sirhjlathe country has faced considerable
difficulties trying individuals for alleged violains due to the fact that its requests for the
extradition of suspects have been unsuccessfulhdh respect, an international binding
legal instrument would be useful to assist coustfaeing similar challenges.

34. Spain stated that its national legislation ftes that public security is to be

exercised by public authorities, but that in viefatlte fact that other actors are becoming
increasingly involved in certain aspects of segunitew legislation has been adopted to
regulate in detail all aspects related to secwstyices. As a result, the provision of private
security services has been functionally integratedhe States monopoly of the use of
force, recognizing that certain areas cannot beuately dealt with by national security

forces. Thus, national legislation establishes thmatvate security services are

complementary and subordinated to public secudtyises and provides for strict controls
and administrative interventions to regulate thevjmion of private security. Moreover,

private security companies are not allowed to mteservices extra-territorially. Similarly,

private security services cannot be contractedaabriational legislation also provides for
the ethical requirements applicable to all persbwaeking for a private security company,

including its administrators and managers. The afsérearms should be in accordance
with the law and should previously be authorizedtiy relevant government authority.
Finally, national legislation also provides for auoaotability mechanisms, including

administrative and criminal sanctions.

35. Switzerland pointed out that the country isha process of adopting new national
legislation to regulate PMSCs’ activities when thase exercised abroad. The main
principle of the new legislation is that these camps should inform the government in
advance of their activities abroad and that sudlvides should be carried out in strict
compliance with the national constitution and thw,land in accordance with the principle
of neutrality.

36. The United States of America mentioned thatniional courts have applied its
criminal law extra-territorially in cases involvingovernment contractors. Moreover, its
parliament is considering enacting further legistatto expand and clarify such extra-
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territorial application. Furthermore, it indicatdtht its national authorities have prosecuted
individuals for alleged violations and sanctionsyéndeen imposed. As a home State for a
number of PMSCs, it imposes strict export licencieguirements that cover a range of
activities. Such licencing is necessary for thefqyemance of a number of activities,
including the export of certain material and equéptninvolved in security services. In the
delegation’s view, experience shows that theresayeificant challenges that are relevant
for all countries. One is the importance of oveansigiechanisms within a government when
interacting with its own contractors. Another cbalje is the practical difficulties of
enforcing criminal law extra-territorially, in pétlar the gathering of evidence. It was
pointed out that these challenges will remain ratevfor all countries even with the
adoption of a convention.

37. Finally, the Russian Federation indicated ttsahational legislation on this matter
was significantly strengthened last year, and ithaw does not allow for the possibility of
establishing private military companies on itsitery. In that respect, it stated that all
military activity belongs exclusively to the stated only security companies are allowed to
operate.

38. It was also mentioned that the European Uniemthken various steps concerning
PMSCs. A 2006 Communication of the European Conionisen the security sector
reform referred to non-statutory forces, as pathefsecurity system. This means that non-
statutory forces are also subject to the basicsrule good governance, transparency,
accountability, rule of law and democratic conti@kference was also made to the EU
Guidelines on the compliance with international bmitarian law as well as to the
independent research that has been financed Hyutapean Commission and coordinated
by the European University Institute named PRIV-WARbject, which has just been
finalized and issued a set of recommendations.

Elements of an international regulatory framework of activities of
PMSCs

39.  Mr. del Prado referred to the main elementthefdraft convention prepared by the
Working Group on the use of mercenaries. He expthithe structure of the draft
convention and recalled that it takes as main fpies the United Nations Charter, existing
erga omnes obligations, and the principle of sovereign eqgyadif States. Furthermore, the
legal sources are international human rights lasviaternational humanitarian law, as well
as the Statute of the International Criminal Coirhong other things, the draft convention
defines those inherently State functions that canm® outsourced and recalls that
applicable principles of international law inclusiate responsibility for the legitimate use
of force; the principles of sovereignty, equalitydaterritorial integrity; the prohibition of
outsourcing inherent State functions to PMSCs;t@hibition of outsourcing the use of
certain firearms; the obligation to respect intéioral human rights and humanitarian law
and to ensure accountability for violations; trabliity of superior of PMSCs personnel for
crimes under international law committed by PMSQspenel under their effective
authority and control ; the obligation to prever$Cs from trafficking and illicitly
manufacturing firearms; and the obligation to olssemule of law principles. He recalled
that States have an international legal obligationimpose criminal, civil and/or
administrative sanctions to offenders and to previdmedies for victims. Finally, he
explained the rationale and functioning of an in&ional committee on the regulation,
oversight and monitoring of PMSCs.

40.  Mr. Nikitin explained that the main principlasid elements underlying the draft
convention were that States should establish a&systf registration for PMSCs that is
separate from regular businesses and that theydshmhibit the registration of PMSCs in
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off-shore zones. The proposed convention would aismte a United Nations based
international register for PMSCs and would seelajiply the experience acquired in the
context of the UN Register for Conventional Armsh€ principles would include the
obligation to be transparent, responsible and auetne. The draft convention also
proposes the creation of a reporting obligation 8iates concerning the main State
contracts with PMSCs, as well as information oristegtion and licensing. It also seeks to
enable territorial States to possess entry coptret companies and personnel, the right to
expel misbehaving companies, and the right to cleet&ring personnel. Furthermore, the
draft convention provides that PMSCs can only emgkgitimate ways of acquiring,
importing and transporting weapons. It also impasa$ain limitations on the use of force
and the use of weapons by PMSCs and obliges coemmprovide appropriate training in
international humanitarian law and in internatiohaiman rights law, as well as in the
national law of a country of operation. The drafheention reinforces the principle of state
monopoly on use of force and requires from eackeStadefine legislatively military and
security functions which are in principle not subjo outsourcing. Mr. Nikitin pointed out
that the set of proposed elements and principlesddoe used in different proportions in
different instruments at different levels, inclugimational laws, regional agreements,
model laws and the draft convention.

41.  After the presentations, some States recdtlechtandate of the intergovernmental
working group, in particular the fact that it ispected to consider the possibility of
adopting an international regulatory framework.that respect, it was stated that, at this
stage, the discussion on the elements of the doafvention was premature, given that
there is still no clarity as to whether an inteimaal regulatory framework is at all needed,
and whether, if such a framework is needed, it @aake the form of an convention.
Therefore, delegations reiterated their wish tor liba views of a wider representation of
international experts in the intergovernmental vigkgroup’s second session, including a
wider geographic representation, as well as a miversified expertise. This new expertise
could help clarifying whether a regulatory framelweras necessary and what form a new
regulatory framework could take, includingnter alia, model legislation, guiding
principles, or an international convention.

42. Some delegations also insisted on the factahatof the premises in the preparation of
the draft convention by the Working Group on the w$ mercenaries was that current
international law does not sufficiently address RM%nd indicated their view that as non-
state actors are not bound by international lawteSt rarely address PMSCs violations.
Other delegations recalled that discussions dutiedirst session of the intergovernmental
working group show that there is a considerable lamof law that applies to PMSCs,

including international humanitarian law, interwmaidl human rights law, international

criminal law, and public international law on thgeuof force. Therefore, more discussions
are required in order to clarify how existing lawvers PMSCs, as well as to identify

potential gaps and possible avenues to close tiegze

43. In relation to legal considerations relatingthe elements in the draft convention,
some delegations expressed concerns about ththéctome of the principles incorporated
in the draft convention seem to run counter totagslegal principles, or principles that
have been identified or are on the agenda of dtirer in particular the International Law
Commission. Some delegations pointed out that irédblematic that the draft convention
attempts to solve legal problems that remain uddsussion by Member States, including
in areas such as State responsibility, the impléatem of the principle of the
responsibility to protect, the regulation of thetioo of legitimate self-defence and the use
of force in international law. One delegation pethtout that the draft convention may
prevent States from contracting out certain coedeSfunctions, the scope of which remains
unclear and may vary from State to State. In aglditit was noted that the creation of a new
treaty monitoring mechanism was inopportune atree tivhen the whole system of treaty
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bodies was being reviewed. Finally, it was mentébtiet the draft convention did not take
fully into account other legal frameworks that argrently being negotiated, such as the
draft arms trade treaty.

44.  Other delegations welcomed the discussion eretbments of the draft convention
and indicated that an international legally bindimgtrument was required to address
current problems, which have proved to be highlymplex and, thus, requiring
international regulation to create a homogenousagmh by the international community.
It was reiterated by these delegations that theentiframework for the regulation of the
activities of PMSCS, including the Montreux docuinand the Code of Conduct, fail to
adequately address the complexity of the probleaised by the operation of these
companies and, in particular, do not establish @ropechanisms for accountability and for
effective remedies for the victims. In this respesmime delegations considered that the
rights of the victims should be at the core of aagulatory framework. It was stated that
the elements contained in the draft conventionrapgsed by the Working Group on the
use of mercenaries are crucial for a possible edigui of PMSCs and should therefore be
further considered in the second session of thikiwg group.

45. Some States pointed to the applicability ofogeized principles of State’s
responsibility that consider acts of persons ougsoof persons as an act of the State only if
such act can be attributed to it.

46.  UNICEF recalled that since June 2010 it has bbegding an initiative to develop a
set of principles for business on children’s rigftee representative of UNICEF explained
that these principles call on businesses to respetsupport children’s rights and to avoid
complicity in children’s rights abuses. It was peth out that the principles are also
relevant to the activities of private security c@ni@s, especially with regard to how
companies understand, prevent and address anyiveegaipact of their activities on
children; how companies address children’s rightshie workplace, including the use of
child labour; how companies can take action to qobftchildren during emergencies,
including through applying conflict sensitive busss practices; and the essential role of
companies in supporting communities and in reinfaycgovernment efforts to fulfil
children’s rights. The representative of UNICEF coded by stating that the principles
build on the Convention on the Rights of the Chils, optional protocols, the ILO
convention, the Guiding Principles on business huadhan rights, as well as the Global
Compact principles.

Accountability and right to an effective remedy for victims

47. In her presentation, Ms. Amada Benavides etdbdron individual cases that had
been brought to the attention of the Working Grouphe use of mercenaries in relation to
accountability of PMSCs. She also discussed howMbatreux document, the Code of
Conduct and the draft convention address the issfieccountability and remedy for
victims of human rights violations. In her view,ettMontreux document requires that
contracting, territorial and home States enactslation to sanction violations of
international humanitarian law and bring to justmembers of the PMSCs that committed
other crimes under international law. Ms. Benavigesnted out that the Montreux
document only mentions the right of victims for aeqtions with regard to contracting
States, but not in relation to territorial and hoBtates. She explained that the Code of
Conduct contains principles on companies’ oblig&tito establish grievance mechanisms
and to ensure that they have sufficient financadacity in place to compensate victims.
Ms. Benavides noted that the draft convention glesifor the obligation of the State to
impose criminal, civil and/or administrative sanas to offenders. She highlighted that,
according to the provisions of the draft conventigtates should also provide remedies for
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victims, more particularly with regard to criminalivil and/or administrative offences,
liability of legal persons and entities; should ggoute or extradite alleged offenders;
should transfer criminal proceedings; and shoultfyndhe outcome of proceedings to
victims. Ms. Benavides underlined that the drafinvamtion also provides for the
establishment of an International Fund for the bdhation of victims and for the
establishment of a Committee on the Regulation,r€igkt and Monitoring of PMSCs and
the International Register of PMSCs. She conclutleat due to the difficulties in
establishing proper jurisdiction, national legiglatis not sufficient to address transnational
operations of PMSCs and that the draft convent®mne possibility to provide more
effective remedies for victims.

48. Ms. Najat Al-Hajjaji noted that the conceptaafcountability of States for human
rights violations was established for a varietysdbfiations in a number of international
human rights instruments. She indicated that forBmecial Rapporteur Theo van Boven
recommended to include in new human rights instntmeelevant parts on compensation
and reparation for the victims of serious violaiaf human rights and suggested human
rights treaty bodies to include in their work thenitoring of these aspects. Ms. Al-Hajjaji
stated that the draft convention confirms thespsstand obliges States to take measures not
only to hold accountable personnel of PMSCs forirtlaets, but to provide effective
remedies for victims. She pointed out that compimsamust meet the needs of the
victims, must be proportional to the damage causedst include rehabilitation,
reconciliation elements and should provide guaestef non-repetition. Concerning the
definition of impunity, Ms. Al-Hajjaji indicated #t this means a situation in which the
victims have no legal ability to ensure that thossponsible for certain crimes are held
accountable. In relation to the importance of rapans, the draft convention envisages the
possibility of an international fund managed by 8exretary General to pay compensation
to victims of human rights violations. Ms. Al-Hgjjdinally recalled that personnel of
PMSCs are also affected by human rights violatiomsyhich case the contractors would
need to be provided with appropriate legal waysrtsure justice and to get compensated
for their losses.

49. In the general discussion, the continued wetated to redress, guarantees of non-
repetition of human rights violations and the intpace of ensuring accountability for all
human rights violations committed by PMSC persorwete underlined. Accountability
was considered a key issue both in general termisrarelation to the subject matter. In
this regard, it was highlighted that States neddke all necessary measures to this end.

50. During the discussion, the question was raisbéther the adverse impact of
PMSCs is a worldwide problem. It was noted thafait, there are a number of such cases
that have been identified in all regions of the idior

51. Finally, concerning national legislation on @eatability mechanisms and remedy
for victims, a non-governmental organization paihtaut that it is difficult to define the
root cause of the problem. It noted that it maythzeresult of the lack of sufficient norms,
insufficient implementation or the failure to resp¢he applicable law. It concluded that,
irrespective of the regulatory framework that wasbe selected, any solution needs to
concentrate on the issue of effective remediesthadights of victims. If a given State
denies that it is in violation of the law, whilectims go without remedies, it should be
concluded that the legal framework is inadequate.

General observations

52. On the last day of the first session, several deiegs expressed their general
observations.
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53. Recalling that the PMSC industry needs to be pitgpegulated to prevent and
remedy possible human rights violations, the Euaopdnion suggested that the discussion
should focus on the level and type of regulatibmotted the solid basis of regulation of the
Montreux document, the Code of Conduct and the Bxbtect, Respect and Remedy”
Framework. While recognizing the work carried oytthe members of the Working Group
on the use of mercenaries, the European Union gubitat the differing views expressed on
the need for an international convention to reguldte subject matter and claimed that
certain legal issues included in the draft conwmmtire not within the competence of the
Human Rights Council. It suggested for the secasdion not to address the proposed draft
convention, but to consider the possibility of @ediing an international regulatory
framework by taking into account other options. THeropean Union welcomed the
flexibility of one member of the Working Group ohet use of mercenaries to consider
different options regarding the type of regulatiemework to be developed.

54. The United Kingdom emphasized the principle to¢ rule of law, PMSCs’
obligation to respect the applicable laws in chgilag environments and pointed to the
importance of accountability. While it acknowledgénd work of the Working Group on
the use of mercenaries to assess different mechamé regulation, it particularly pointed
to the Code of Conduct, which it considered thetraéfective way of regulating PMSCs. It
noted that the Temporary Steering Committee ofdbde of Conduct is working on issues
of international oversight and governance and #solution of third party grievances and
should establish an International Governance anerslyht Mechanism for the Code of
Conduct in early 2012. The United Kingdom stateat tthis might usefully feed into a
needs assessment of any existing gaps in the atienal legal framework before any
further work is carried out on a draft conventioratiernative regulatory measures.

55. Switzerland pointed out that the discussibthe first session demonstrated that before
considering a new convention to regulate the a@iviof PMSCs it is appropriate to benefit
from the experience acquired from existing instrotegsuch as the Montreux document
and the Code of Conduct and their development, el6 & from additional expertise
available within the United Nations.

56. Honduras concluded that there are legislative gapsiational and international
levels that allow for impunity in cases of humaghts violations of PMSCs and supported
the elaboration of an international legally bindidgcument. It suggested for the next
session of the intergovernmental working group dous not only on the activities of
PMSCs in armed conflicts, but also in other sitradi

57.  Algeria reiterated the risks PMSCs pose to the migety of States in terms of
security, defence and responsibility for human tsglt recalled the challenges States face
regarding PMSCs owing to their complexity in terofslegal status, human resources,
transnational nature and the possible human rigltations related to their activities. In
addition, it pointed to the fact that the Montredacument does not cover all relevant
aspects in a comprehensive manner and supporteid¢lae of an international legally
binding instrument. Algeria suggested for the sedcs#ssion to continue discussions related
to the proposed draft convention.

58. Nigeria, on behalf of the African Group, noted tiR¥SCs escape the effective
control and monitoring of both national legislatiand the existing international instruments
and pointed to the fact that an enforceable inteynal legally binding instrument with a
deterring effect is needed to ensure that theatlaw is respected by PMSCs.

59. The United States of America noted an area of ageeéamong delegations that the
activities of PMSCs can pose challenges in ternmacobuntability and oversight. It pointed,
however, to the different views expressed regarthegyuestion of whether an international
convention is needed and appropriate. The delegaticalled its position not to support the
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VI.

notion of pursuing a convention for various reasamsluding many that were shared with
other delegations at the meeting, such as the lgessiverlaps with other areas of
international law that have not been considered, the proposed convention’s attempt to
tackle issues on which no international consensass jet been achieved. In addition, it
noted the possible, but unintended negative comsegs for the training of UN
peacekeepers. The delegation emphasized that tia ohallenge in this area is
implementation of existing laws, and that the depeient of new international treaty law
will not address this main challenge. Insteagntouraged States to review and consider
steps to update their national legislation releventPMSCs, and to engage in robust
collaborative efforts among States, industry andl society to raise standards within the
industry. The delegation stated that the UnitedeStaf America remained open for a
dialogue at the second session on gaining a bettéerstanding of the factual and legal
issues involved in PMSC activities and for a distms on ways that the intergovernmental
working group might proceed other than a convention

60. South Africa recalled the operative paragraph 4H&C Resolution 15/26 and
confirmed its support for the proposed draft corioen It recalled that the complementary
initiatives do not substitute for accountabilityda®medy mechanisms of a convention.

61. Spain confirmed its willingness to continue thecdssion about an international
binding regulatory framework for PMSCs in order d@eoid impunity for human rights
violations committed by PMSCs. It noted, howevkattthere is no consensus among States
on whether an international convention is needéérdfore, Spain called upon States to use
effectively and broaden the scope of the existmtitives of the Montreux document and
the Code of Conduct.

62. Zimbabwe supported the idea of an internationatumsent to hold companies and
States of origin accountable for human rights Viotss of PMSCs and reminded States that
the Code of Conduct is insufficient in regulatihg subject matter.

Concluding remarks

63. The Chairperson-Rapporteur Mr. Luvuyo L. Ndamen his concluding remarks,
reminded participants of the mandate given to titergovernmental working group by
Human Rights Council resolution 15/26 and pointed that the summary of the first
session will not be submitted to the Human Rightsiril, but will be forwarded to the
second session of the intergovernmental workingigras part of the documentation. He
informed participants about his intention to com@inconsultations with all relevant
stakeholders on possible resource persons andtexpdre invited to the next session and
requested States to submit related proposals.|fitlaé Chairperson-Rapporteur noted that
States will be consulted on the provisional agem& programme of work for the second
session well in advance in order to facilitate infed and constructive deliberations for
that session.




