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This paper outlines the official contribution of Friends of the Earth International (FoEI)
 to the second session of the open-ended intergovernmental working group on Transnational Corporations (TNCs) and other business enterprises with respect to Human Rights (IGWG), taking place on 24-28 October 2016, in Geneva. 
Introduction 

FoEI has welcomed resolution 26/09 at the 26th session of the United Nations Human Rights Council (UNHRC) in 2014, which calls for an international legally binding instrument on TNCs and other business enterprises with respect to Human Rights
 (hereafter referred to as UN Treaty). Ever since, we have engaged in the process
, advocating proposals within national coalitions as well the international Treaty Alliance
 and the global Campaign to Dismantle Corporate Power
. 
Hereby we outline the essential components that we believe are needed for a binding UN Treaty to bridge the historic gaps in the international Humans Rights' system, provide access to victims and bring corporations to justice. Our arguments are based on concrete experiences from member groups across our federation. They demonstrate a pattern of impunity for TNCs, of which operations result in environmental crimes and systemic Human Rights violations. They highlight how victims and Environmental and Human Rights Defenders (EHRDs) suffer the cumulative impacts of this pattern and make the case for the process to put victims and EHRDs at the centre of the process
.

We call for this second IGWG session to  allow further in-depth discussions on concrete provisions and mechanisms in a future Treaty and for UN member states to act and engage constructively. 
1. Scope and Nature
a) All Human Rights and all Human Rights violations
The UN Treaty should embrace all Human Rights. It should include civil and political rights (CPR)
, economic, social and cultural rights (ESCR)
, labour rights and rights in relation to living conditions, education, health, housing, access to information as well as rights of migrants and refugees. It must include the set of rights related to the environment already established by international or national laws - such as right to food, to water, to a healthy environment - and build the space to define and recognize other collective rights under international law - such as peasants rights, rights of affected peoples, rights of climate refugees. 
The Treaty should not establish a hierarchy between these rights, and rather seek to include them all and provide a space to advance on Human Rights struggles. Furthermore it should explicitly recognize the primacy of Human Rights
. 

A binding Treaty should go beyond the scope of the Rome Statutes of the International Criminal Court (ICC)
. We therefore welcome the recent announcement about the potential extension of ICC mandate to include “crimes that are committed by means of, or that result in, inter alia, the destruction of the environment, the illegal exploitation of natural resources or the illegal dispossession of land"
, and recognize other jurisdictions initiatives.
The African Union experience of extension of "international crimes"

In addition to “conventional crimes”, the Maputo Protocol amending the Statute of the future African Court of Justice, Human Rights, and Peoples extends the jurisdiction of the Court to ten other crimes, including the smuggling of hazardous waste (Article 28 L) and the illicit exploitation of natural resources (section 28L bis). Moreover, according to Article 28 paragraph 2: "The Conference may extend, on consensus of the States Parties, the Court's jurisdiction to other crimes to reflect the development of international law." Paragraph 3 states that "The crimes within the jurisdiction or devolution to the Court should not suffer any limitation."
The Treaty should aim to advance both on civil and criminal law, in which both transnational corporations’ liability and systemic environmental crimes are still to be incorporated. This is necessary because Human Rights’ violations as a result of TNCs operations have been systematically repeated across countries and contexts, becoming commonly accepted or even sometimes promoted by states and institutions. Some of those violations would hardly be considered “gross violations” to be dealt by criminal law, but they still need to be recognized and the responsibility of corporations and states under the international Human Rights law needs to be defined. 

Philip Morris violates Human Right to health in Uruguay

In 2010, tobacco transnational Philipp Morris filed a $25 million investor-state claim at the International Centre for Settlement of Investment Disputes (ICSID) following Uruguay's introduction of anti-tobacco measures. In July 2016 arbitrators ruled in favor of Uruguay, ordering Philip Morris to reimburse $7 million in legal costs. 
However Uruguay will still have to pay a further $2.6m in financial costs, not even accounting for the non-material resources mobilized to ensure its defense over the six-year legal battle. Those resources have put the implementation of an essential public policy at risk. Moreover the very fact that Philip Morris could initiate a claim in a private tribunal because of public health measures contradicts the UN framework convention on tobacco control –  the only binding multilateral convention on public health. 

The UN Treaty should guarantee that the Human Rights framework (the UN Tobacco Control Framework convention in this case) is superior to, and should be enforced over, trade and investment treaties.
ArcelorMittal violates the right to access information in South Africa

On June 2015, people’s environmental rights in South Africa prevailed against multinational steel manufacturer ArcelorMittal SA (AMSA), when the local activist group Vaal Environmental Justice Alliance (VEJA) was given access to AMSA’s 7,000-page environmental "Master Plan". This followed a long legal case of VEJA and the Centre for Environmental Rights (with the support of GroundWork – Friend of the Earth South Africa) to disclose the document. . 
In November 2014, the Supreme Court of Appeal confirmed an earlier judgment of the High Court, despite AMSA’s appeal. It ordered AMSA to release the “Master Plan” and other records and to pay VEJA’s legal costs, pointing to AMSA’s lack of good faith in its engagement with VEJA and the discrepancies between its shareholder communications and its conduct. The legal battle lasted 12 years.
The UN Treaty should affirm the public right of access to information and include the obligation for TNCs to comply with international transparency obligations wherever they operate. Affected communities and civil society groups should not be burdened with heavy loads of long court cases to enjoy their rights to know and to “an environmental that is not harmful to their health or wellbeing”.
2. Focus on transnational corporations (TNCs) and supply chains 
TNCs are currently not directly obliged by legally binding rules to respect Human Rights and cannot be hold accountable as juridical persons for Human Rights violations. The Treaty should establish the civil and criminal responsibility of TNCs and their executives in order to close the current gap in international law.

The proposed Treaty should also apply to all TNCs’ subsidiaries and business relationships, including all companies in global supply chains (i.e.  subcontractors and financiers) that perpetrate, or are complicit in Human Rights violations. All too often the responsibilities of financiers in the chain of operation are forgotten (see example in box below).
The Treaty should require States to provide legal liability (civil and criminal) in their national jurisdiction for both TNCs and their executives (CEOs, managers, administrative board), based on the principle of double indictment.
The international standards, obligations and enforcement mechanisms of the Treaty should be applicable through appropriate means, wherever Human Rights are violated because of corporate operations, and they should provide access to remedy for all victims in the place where they occur. 

EU and US financiers of Wilmar and Bumitama Palm oil companies should be held accountable for peat land fires in Indonesia
 
In August and September 2015, fires in the forests and peatlands of Sumatra and Kalimantan caused 23 deaths and impacted 45 million people in Indonesia and neighboring countries by releasing 61 megatons of greenhouse gases. Research conducted by Friends of the Earth groups into five palm oil plantations in Central Kalimantan that belong to Wilmar International and BumitamaAgri Ltd. showed that, despite companies having adopted voluntary policies prohibiting burning, deforestation, and exploitation of peatlands, they appear to have violated national laws and their own voluntary guidelines. This includes violating the human right to health and to a healthy environment, allowing the destruction of high carbon stock areas, and taking insufficient measures to prevent forest fires in their plantations. 
According to the national forest law no. 41/1999 article 49,3 companies are legally responsible for fires within their concessions, recognizing that accountability and legal liability rest ultimately with the concession owners, such as Wilmar and Bumitama. In this case, financiers of the companies based in the UK, Netherlands, France, the United States, and other countries should also be obliged to respect Human Rights. 
The UN Treaty should apply to companies and financiers found in breach of environmental and Human Rights laws in the whole supply chain, allowing charging them with criminal and financial sanctions.
3. Direct Obligations on TNCs and reinforcement of States’ Extra Territorial Obligations (ETOs)

A central point of the future Treaty should be the establishment of direct obligations on transnational corporations and other businesses to respect Human Rights, as well as reinforcing States’ Extra Territorial Obligations (ETOs) to respect, fulfill and protect Human Rights, especially those ETOs clarified by the Maastricht Principles regarding transnational corporations operations
.

.
In the following Part II and III of this document we will present FoEI proposals related to Content and Provisions, looking at definitions and establishment of mechanisms in the UN Treaty (Chapter 2), Process and Participation (Chapter 3) and on Human Rights and Investors protection (Chapters 4).
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��HYPERLINK "../../../../../AppData/Local/Temp/ http"�� http��HYPERLINK "http://www.treatymovement.com/"�://��HYPERLINK "http://www.treatymovement.com/"�www��HYPERLINK "http://www.treatymovement.com/"�.��HYPERLINK "http://www.treatymovement.com/"�treatymovement��HYPERLINK "http://www.treatymovement.com/"�.��HYPERLINK "http://www.treatymovement.com/"�com��HYPERLINK "http://www.treatymovement.com/"�/�   


� FoEi is one of the founding members of the the Global Campaign to Dismantle Corporate Power: http://www.stopcorporateimpunity.org/


� � HYPERLINK "http://homacdhe.com/wp-content/uploads/2015/12/Treaty-on-Business-and-Human-Rights-Two-Major-Issues.pdf" ��http://homacdhe.com/wp-content/uploads/2015/12/Treaty-on-Business-and-Human-Rights-Two-Major-Issues.pdf�  


� �HYPERLINK "http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx"��http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx�


� � HYPERLINK "http://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx" ��http://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx� 


� Primacy is given to Human Rights should there be a conflict of obligations as stated by art. 103 of the Charter of the United Nations. Art. 103: “In the event of a conflict between the obligations of the Members of the United Nations under the present Charter and their obligation under any other international agreement, their obligations under the present Charter shall prevail”.


� �HYPERLINK "https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf"�https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf� 


� � HYPERLINK "https://www.icc-cpi.int/Pages/item.aspx?name=pr1238" ��https://www.icc-cpi.int/Pages/item.aspx?name=pr1238� 


� � HYPERLINK "http://www.au.int/en/treaties/protocol-amendments-protocol-statute-african-court-justice-and-human-rights" ��http://www.au.int/en/treaties/protocol-amendments-protocol-statute-african-court-justice-and-human-rights� 


� �HYPERLINK "https://www.theguardian.com/global-development/2016/jul/28/who-really-won-legal-battle-philip-morris-uruguay-cigarette-adverts"�https://www.theguardian.com/global-development/2016/jul/28/who-really-won-legal-battle-philip-morris-uruguay-cigarette-adverts�


� � HYPERLINK "http://www.groundwork.org.za/archives/2015/news%2020150619.php" ��http://www.groundwork.org.za/archives/2015/news%2020150619.php� 


� �HYPERLINK "http://foeeurope.org/sites/default/files/corporate_accountability/2015/07_foee_wilmar_report_mr_0.pdf"��http://foeeurope.org/sites/default/files/corporate_accountability/2015/07_foee_wilmar_report_mr_0.pdf� 


� Maastricht Principles complement and build on the Limburg Principles on the Implementation of the International Covenant on Economic, Social and Cultural rights (1986) and on the Maastricht Guidelines on Violations of Economic, Social and Cultural rights (1997): � HYPERLINK "http://www.etoconsortium.org/nc/en/main-navigation/library/maastricht-principles/?tx_drblob_pi1%5BdownloadUid%5D=23" ��http://www.etoconsortium.org/nc/en/main-navigation/library/maastricht-principles/?tx_drblob_pi1%5BdownloadUid%5D=23�   





