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This is Part III of Friends of the Earth International (FoEI) written contribution. The following chapters are focused on the issues of process and participation (3) and Human Rights and Investors protection (4). Please refer to FoEI written contributions Part I and II for previous chapters.

3. Process and participation

FoEI believes that the United Nations (UN) is currently the most democratic and appropriate global institution for states to lead international negotiations on Human Rights and Environmental issues. We therefore support further strengthening of intergovernmental decision making processes within the UN framework – such as the IGWG - making them fully democratic, transparent and responsive to the needs of people. We call for the affected communities and victims of corporate crimes to be put at the centre of the process and fully heard by states developing a UN binding Treaty on Transnational Corporations and other business enterprises with respect to Human Rights. 

On several occasions FoEI alongside other civil society organizations
 have expressed deep concerns about the growing influence of major companies and business lobby groups in UN forums. This has been visible from the dominance of corporate actors in certain UN spaces to the multiplication of partnerships between companies and lobby platforms with UN institutions. In fact, corporate lobbying within UN negotiations has managed to block effective solutions for global problems related to climate change, food production, poverty, water and deforestation – and in particular the emergence of binding regulations for business at the international level. 
We have called for action to be taken so that UN spaces are safeguarded from the interference of companies and lobby groups that have commercial interests in influencing the negotiations held in those spaces
. Clear commitment to do so is absolutely essential to protect the UN from accusation of cooptation in its mission to serve the interests of the people and protect them and their environment against corporate crimes and Human Rights violations. 

FoEI considers the space of the IGWG as an opportunity to set good precedents and challenge the earlier attempts of corporate capture that have undermined UN processes. In the field of corporate accountability, for years corporate interference has watered down the establishment of mandatory regulations, limiting the ambition to the establishment of voluntary principles (such as the UN “Guiding Principles on Business and Human Rights”) – which have not delivered for communities impacted by corporate abuses and environmental crimes
. The process of the UN Treaty is a historic opportunity to change this trend, but it requires bold action
.
To respect and deliver on the mandate established for the IGWG by resolution 26/09, it is essential that states agree on a different approach than the ones that have prevailed in the past and through which, corporations were part of negotiations on Human Rights. The Treaty should recognize that corporations have an essential conflict of interest with the delivery of corporate accountability and that they should remain the targets of the negotiations. On the contrary, special attention should be given to the participation of the communities affected by these corporations. 
The Treaty must follow the example of the World Health Organization (WHO) and the UN Framework Convention to Tobacco Control (UNFCTC)
. In particular article 5.3 of the UNFCTC states: “In setting and implementing their public health policies with respect to tobacco control, Parties shall act to protect these policies from commercial and other vested interests of the tobacco industry in accordance with national law”. The Treaty should include clear-cut language to protect the process from corporate interference, which could impede on its proper implementation and enforcement. At a minimum, it should:

· Affirm the priority of access to justice and remedies for individuals and communities victims of Human Rights violations and environmental crimes by companies, including offering protection for affected communities, Environmental and Human Rights Defenders, testimonies and whistleblowers;

· Ban corporations from participating in decision making process about binding regulations and obligations for business on respect to Human Rights at the international and at the national level;

· Protect the entire UN Treaty process from interference from corporations including through:

· strong ethics rules to prevent conflicts of interest cases of revolving door, and unethical lobbying, and 

· requirements of full transparency over industry interactions with parties to the negotiations

· Ban companies associated with Human Rights violations and environmental crimes from promoting their image through participation in the UN Treaty process (for instance, partnerships with UN bodies, joint organization of UN-hosted events, or participation in UN-hosted multi-stakeholder forums should not be possible).
4. Human Rights and Investors protection
There is currently a gross imbalance between the strength and application of international investor protection rules as compared with Human Rights protection. International law and institutions are failing to address the lack of access to justice for affected people and those who defend Human Rights. While rights for investors are guaranteed and enforceable globally in law, citizens and affected communities can only rely on business voluntary guidelines when struggling to defend their rights from big corporations interests and have to depend on non-functioning grievance mechanisms that lack effective sanctions and enforcement.

International free trade and investment agreements provide corporations with internationally binding rights and protection. The Investor-State Dispute Settlement (ISDS) mechanism is an international legally binding instrument that enables foreign corporations to sue governments for billions of dollars in private and often secret tribunals, when their profits are alleged as negatively affected by new laws or changes in policy.
  
	Investor protection frequently undermines Human Rights protection

In El Salvador, the Pacific Rim mining company has used ISDS to sue the government for $301 million after mining permits were denied due water supplies pollution.
 Environmental activists protesting against the mine were murdered and to this day families of the victims are still demanding justice.
In 2016 an ISDS tribunal ordered Ecuador to pay Copper Mesa Canadian mining  $31 millions of dollars under a bilateral investment agreement for terminating an environmentally dangerous mining project opposed by local community members. Copper Mesa’s claim was upheld despite the tribunal acknowledging that the corporation had been “recruiting and using armed men, firing guns and spraying mace at civilians, not as an accidental or isolated incident but as part of premeditated, disguised and well-funded plans to take the law into its own hands.”



Many scholars, lawyers, and departments of the United Nations have raised concern with this policy incoherence. The UN Independent Expert on the promotion of a democratic and equitable international order, Alfred de Zayas, declared he was “especially worried about the impact that investor-state-arbitrations (ISDS) have already had and foreseeably will have on human rights”.

FoEI believes that economic policy and investment must support sustainable societies, based on the respect of Human Rights. This means in practice that investors' rights should fully conform to the obligation to respect all Human Rights. 

The new juridical instruments under the Treaty must be mandatory and reinforce the hierarchical superiority of the Human Rights framework over other treaties, including trade and investment agreements, as well as arbitration tribunals and ISDS mechanisms. In this regard, FoEI recommends that the UN Treaty should:

a) Give primacy to treaty obligations through a hierarchy clause
Possible language for the UN Treaty based on input by Prof. Dr. Markus Krajewski
:
“In case of conflict between this treaty and another treaty concluded by (at least two of) the Parties, the former shall prevail (in the relationship of the parties of the latter treaty).”
b) Give primacy to all Human Rights obligations with regards to Investor-State Dispute Settlement specifically
The Treaty should oblige states to take substantive action to prohibit ISDS cases that undermine their obligations to fulfill all Human Rights commitments. This could be implemented through renegotiating existing agreements to this effect, or else cancelling those investment agreements that do not explicitly recognize the supremacy of Human Rights obligations. 
One possible scenario is to include an ISDS carve-out with regards to actions related to the fulfillment of all Human Rights obligations, including economic, social and cultural Rights (ESCR) as well as environmental, labor civil and political rights. 

Possible language for the IGWG to consider for the Treaty based in a substantial part on a framework developed by Dr Gus Van Harten
:
“This Article applies to any measure adopted by a Party to this Agreement and relating to the objective of protecting all Human Rights, including economic, social and cultural Rights (ESCR) as well as environmental, labor civil and political rights or relating to any of the principles or commitments contained in Articles X and Y of the [UN Binding Treaty on Multinational Enterprises with regards to Human Rights]

Such a measure shall not be subject to any existing or future treaty of a Party to the extent that it allows for investor-state dispute settlement. For greater certainty, in the absence of such a reference in a future treaty between two or more Parties, the future treaty is presumed to include in full and without qualification the first three paragraphs of this Article.

Any dispute over the scope or application of this Article shall be referred to, and fall within, the sole and exclusive jurisdiction of [specific body and process pursuant the multilateral binding treaty on transnational corporations]. For greater certainty, no investor-state dispute settlement tribunal, arbitrator, body, or process has jurisdiction over any dispute related to the scope or application of this Article.”
c) Require proper consultation and Human Rights impact assessments of trade and investment agreements
The Treaty must also establish obligations in relation to substantive, independent and enforceable Human Rights impact assessment in advance of trade and investment negotiations, which would shape the trade and investment agenda and define trade negotiations. This must also include provisions for a democratic and transparent process in such negotiations based on free prior informed consent and extensive consultation of people, social movements, affected communities and consumers.   

Possible language based on input by Prof. Dr. Markus Krajewski
: 
“Each Party shall periodically assess the impact of every already agreed trade and investment agreements ratified by the Party on the protection and fulfillment of internationally recognized human rights / the international human rights obligations of the Party / fundamental human rights. Such assessment shall be based on objective and transparent criteria, incorporate the views of potential victims of human rights violations and be carried out by an independent institution. Taking the findings of the assessment into account, the Party shall take any measures necessary to observe its human rights obligations in accordance with international law.”
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