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Business and Human Rights Treaty: An Important Question

THE SCOPE OF THE TREATY.
INTRODUCTION

The potential drafting of a binding Treaty on Business and Human Rights raises some unclear issues both to the academy and to civil society. Aiming to contribute to the discussion on the theme in a national level, Homa is presenting this submission with brief comments about some of the most relevant points. 

In this text, the issue of the accountability scope of these companies, examining the inclusion, in this aspect, of all human rights or just gross violations.

THE SCOPE OF THE TREATY: ALL HUMAN RIGHTS OR ONLY GROSS VIOLATIONS?

The inclusion of gross violations only, is part of an approach that is considered more effective and consistent with the current reality of international corporate law. This pragmatic view, notably present in the elaboration of Ruggie’s Guiding Principles, relies on the conciliation between business interests and a slow process of reshaping the international responsibility of enterprises.

However, the constant and unpunished violations of human rights seen at production chains results in victims who are crying out for urgent adjustments on how the States tolerate and are often colluded with abuses from transnationals.

Accepting that the Treaty should include only the liability for gross violations can be both a way to ensure greater compliance from States as a way of perpetuating the impunity of enterprises. As says Darcy
, even if considered victims of "less serious" offenses, individuals who have had their human rights violated deserve the recognition of that fact and its reparation as much as the victims of gross violations. In addition, focusing accountability only on crimes committed by companies, for example, would further emphasize political and civil rights, tossing aside years of effort towards the securing of social, cultural and economic rights.

On the other hand, one can question whether the drafting of a Treaty that provides accountability for all human rights violations would not mean the inclusion of excessively abstract rules, incapable of regulating concrete situations. Darcy
 presents a counter argument, stating that several human rights treaties lay down general shields and principles, which are subsequently developed by case law. For instance, the author cites the European Convention, whose content is being developed, for decades, by the European Court of Human Rights.

Another important point concerns the characterization of human rights. As emphasizes Deva
, such rights are indivisible, interdependent and correlated. Therefore, a hierarchy between them it is not possible: all are equally important, as well as are the victims of their violations. Thus, considering that business activities can violate any of these rights, it does not seem legitimate that only a few are pointed as sufficiently relevant to be included in the Treaty.

Still arguing in favor of a Treaty that includes all human rights, Deva highlights that these rights are not negotiable. In this sense, they cannot depend on the consent, good will or even the capacity companies claim to have of assuming the obligation to protect human rights. In the same sense, the author points that the interests of victims, while subjects of human rights, must be the central point of any regulatory system - it is the people and not the companies that must be prioritized, and finishes stating that respect and compliance with human rights should be mandatory for having the privilege of conducting business in our society.

IN CONCLUSION, it is precisely to preserve the foundation of this philosophical and universal human rights feature that the selection of only some of these rights as ensured by the Treaty is unacceptable. After all, in this case, we would not only be assuming the existence of a hierarchy between human rights, but also among the victims of its violations.
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