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ILO submission for the 2nd session of the Open-Ended Intergovernmental Working Group on Transnational Corporations and other Business Enterprises with respect to human rights 
(Input requested by OHCHR 11 July 2016)
1. 
International labour standards (ILS) 
and human rights

1. The ILO is pleased to share work done as the tripartite global standard-setting authority in the world of work, and its experience in using these standards to enhance business respect for international labour standards (ILS) and decent work. The relation between ILS and human rights has become even more evident over the last two decades since the ILO’s adoption of the 1998 Declaration on Fundamental Principles and Rights at Work. References to fundamental principles and rights at work (FPRW) on freedom of association and collective bargaining, freedom from child and forced labour, and discrimination at work, are now embedded in various international instruments, bilateral treaties and corporate codes of conduct, and in the UN Guiding Principles on Business and Human Rights. 
2. Various human rights recognized in the Universal Declaration and Covenants and other international human rights instruments are implemented through international labour standards, including the core labour standards 
 based on the fundamental principles and rights at work. Indeed, ILO Convention obligations concerning freedom of association and the right to organize receive explicit deference in the Covenants, and ILO monitoring mechanisms concerning freedom of association and collective bargaining apply to all ILO Members. Nearly all 187 Member States have ratified the ILO Conventions on the core labour standards. Furthermore, for all Members, the ILO’s 1998 Declaration recognizes an obligation, arising from the very fact of membership, to respect, promote and realize the principles relating to the core labour standards. Other ILO Conventions promote employment opportunity, adequate wages, safety and health at work and other conditions of labour protection. These ILO standards help States to implement their human rights obligations, including – but not limited to – rights relating to employment under fair conditions of work, and rights to social security and maternity protection, as well as fundamental freedoms, including from forced or compulsory labour and child labour. ILO standards that help States establish mechanisms for labour inspection and enforcement, social protection, minimum wage rates, and tripartite dialogue on other issues provide the tools for countries to realize these human rights at work. 
3. These mechanisms concerning ILS in business operations not only ensure that human rights are respected, but also help guarantee adherence by companies to the principles embodied in ILS. This adherence by business, at home as well as in their operations abroad, plays a pivotal role in addressing human rights abuses in the workplace.
4. The ILO is prepared to share its knowledge of and expertise in the meaning and application of this wide range of relevant international labour standards as may be useful for this exercise. It is therefore important that drafting considerations for a new instrument build on, and do not compromise the role of ILS in international and national law. 
 The process of discussion of an international instrument on TNCs and human rights can highlight the complementarity of existing schemes and ensure that any results do not prejudice but rather build on States’ obligations under existing legal frameworks like ILS.
2. 
Coordination of cross-border measures for business-related conduct through international labour standards
5. ILS play a unique role in promoting and protecting human rights in cross-border relations among public and economic actors in our globalized world. ILO standards drafted and adopted with the participation of business as one of three stakeholders impose duties on business at the level of "the undertaking" and are applied through government commitments to legislative and other action. ILS reflect an international consensus among the 187 Members of the ILO on a level playing field for governments, enterprises, and workers from one country to another. 
6. ILS thus provide and bolster action for protection against human rights abuses in the world of work, no matter where they originate, and buttress the coordination of measures across countries for access to justice and availability of remedies for victims of abuse. They identify obligations of governments to inspect and enforce against abuses from both a preventive and corrective perspective. This provides a clear and common benchmark for governments, who have the primary responsibility of creating the nexus between ILS and businesses, through implementation of frameworks and mechanisms at national level.
7. More recent ILO standards highlight the importance of cooperation with other countries in mutual legal assistance and other means of coordination beyond national borders. This also includes provision of resources to promote institutional capacity at the country level to ensure respect for ILS, sharing of good practices, reporting of statistical information and inspections and prosecutions for infractions.
8. Examples of recent standard setting have aimed to address the challenges emanating from ever-heightened cross-border activity, including global supply chains and EPZ-related exemptions of freedom of association and other national workplace-related legislation and its impact on decent work. Among other means, ILO standards provide means to ensure effective prevention, access to justice and commensurate remedies:
· Forced Labour (Supplementary Measures) Recommendation, 2014 (No. 203) 
 combines the concept of business due diligence with international cooperation between labour and criminal law enforcement authorities to combat forced labour and trafficking and to provide remedies to victims. These two instruments focus on prevention, protection, and remedies, such as compensation and rehabilitation, as necessary to achieve the effective and sustained suppression of forced or compulsory labour. 

· The ILO’s Fair Migration Agenda offers means for ILO Members to act upon these commitments through the fair recruitment initiative, focusing on transnational collaboration to combat forced labour and trafficking and protect workers from abusive and fraudulent practices during the recruitment process. This multi-stakeholder initiative puts social dialogue at the centre of knowledge, legislative action, fair business practices, and access to remedies and involves governments, UN bodies and specialized agencies, the members of the ITUC and the IOE, and civil society organizations. 
· Cross-border coordination of measures for fair recruitment is advanced in the Domestic Workers Convention, 2011 (No. 189) which provides safeguards for security and decent work for migrant domestic workers who are recruited in one country for domestic work in another, and promotes collaboration among ILO Members to regulate private employment agencies in order to prevent fraudulent practices and abuses. 
· Floating enterprises: The Maritime Labour Convention (adopted in 2006) offers a means for an entire industry to work together. Governments in flag and port States as home and hosts to maritime vessels cooperate with transnational business in verifying compliance with maritime labour standards and together investigating complaints by seafarers on non-compliance. This creates a combined approach of home and host States agreeing in advance to common standards of conduct, including for the respect and enforcement of human rights. A critical element is the strong input of business, not only in the elaboration and adoption of this comprehensive instrument through the ILO’s tripartite drafting system but also in their ongoing contributions to the system for issuing certificates of compliance of vessels and following up in port on alleged violations. 
· Indigenous Peoples: Although the responsibility for implementation of the ILO’s Indigenous and Tribal Peoples Convention, 1989 (No. 169) lies with the State, many TNCs have already referred to Convention No. 169 when articulating their companies’ commitments to respect human rights. This includes appropriate consultation with indigenous peoples prior to the granting of exploration and exploitation licences and enabling indigenous communities to participate in the benefits of the project and to compensate them fairly.
3. 
ILO mechanisms and action for promoting and protecting human rights in cross-border business contexts 
9. ILO mechanisms and action to enhance implementation at national level apply across all Member States. Their cross-border scope should be kept in mind in the context of this UN drafting exercise.

· Complaints-based mechanisms to which Members that ratify Conventions are subject under the rules of ILO membership often focus on violations at enterprise/workplace level, but refer to state responsibility to ensure a compliant national framework.
· The ILO Governing Body's Committee on Freedom of Association (CFA) is a special complaints mechanism concerning freedom of association. While aimed at the responsibility of States to ensure the overall legal framework for the protection of FACB rights, including sufficiently dissuasive sanctions and adequate measures of redress, the CFA also often has an impact upon businesses and their actions at workplace level. CFA recommendations often involve enterprises in the solutions to be found and remedies to be afforded via a call to constructive social dialogue.
· As a specific instrument directly targeting enterprises, the ILO’s Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy (MNE Declaration) addresses cooperation needed among Governments, transnational and local business and workers in foreign investment and supply chain operations. Its evolving principles for guidance draw on ILS and highlight the importance of social dialogue between these actors to maximize the benefits and reduce the adverse effects of such operations. The MNE Declaration gives guidance on the distinct roles and responsibilities of government, business and social partners in the areas of employment, training, conditions of work and life and industrial relations. Applicable to domestic companies as well as TNCs, the MNE Declaration encourages responsible operations of transnational and local corporations, side by side. As part of the follow-up mechanism to enhance awareness and application of the MNE Declaration by tripartite constituents, the ILO collects country-level experiences on foreign direct investment and multinational enterprises on a regional basis, benchmarked against the principles of the MNE Declaration. This information is compiled into published Regional Reports, which are used to facilitate policy discussions on challenges and opportunities of FDI/MNEs among governments, employers and workers during a special session in ILO’s Regional Meetings (Americas in 2014; Africa in 2015; Asia and the Pacific in 2016).

10. The above examples illustrate the importance of keeping in mind the well-established interaction between the UN human rights bodies and the specialized agencies in helping governments and other stakeholders put human rights principles into practice. Capacity building and awareness-raising in public and private sectors are provided by the ILO to implement ILS and combat abuses in transnational operations. Special attention is given to government capacity to ensure inspection and enforcement, remedy and redress, by bolstering not only inspectorate knowledge and capacity, but also that of the law-makers and those who exercise justice through activities with parliamentarians and the judiciary. 

11. In summary, the ILO calls on the Working Group to clearly ensure that its work builds on and does not prejudice existing international standards on human rights in business operations, including international labour standards. The ILO further urges the working group to recognize the essential value of coordinating with the ILO and other UN specialized agencies in providing international cooperation and assistance to States in meeting their human rights obligations in this field.

Geneva, 30 September 2016.

� Also known as the fundamental Conventions: the Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87); the Right to Organise and Collective Bargaining Convention, 1949 (No. 98); the Forced Labour Convention, 1930 (No. 29);  the Abolition of Forced Labour Convention, 1957 (No. 105);  the Minimum Age Convention, 1973 (No. 138); the Worst Forms of Child Labour Convention, 1999 (No. 182); the Equal Remuneration Convention, 1951 (No. 100); and the Discrimination (Employment and Occupation) Convention, 1958 (No. 111).


� This result was achieved, for example, in the IMO Convention on ship recycling (2009) which states: "Nothing in this Convention shall prejudice the rights and obligations of Parties under other relevant and applicable international agreements." (art 15,2).


� Also known as the Protocol of 2014 to the Forced Labour Convention, 1930.
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