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A. 
Scope of submission
1. This submission responds to statements in the ‘Report on the first session of the open-ended intergovernmental working group on transnational corporations and other business enterprises with respect to human rights, with the mandate of elaborating an international legally binding instrument’
 (the ‘Report’) and in a number of written submissions to the first session about international investment treaties and the ability of non-state actors to bear obligations under international law. 
2. This submission is directed to Panel III of the draft programme of work, particularly ‘subtheme 1 – Examples of international instruments addressing obligations and responsibilities of private actors’.
B. 
Relevant conclusions demonstrated by the submission

3. Investment treaties are, generally, asymmetric. However, the three investment treaties discussed in Part C of this submission are non-asymmetric investment treaties. Those treaties impose an obligation or obligations under international law on “investors” and grant states procedural rights sufficient to allow for the enforcement of those obligations through either: 

3.1
arbitration, provided that the relevant investor has consented to such arbitration; or

3.2
adjudication by an international court having compulsory jurisdiction. 

4. The investment treaties discussed in Part C demonstrate different ways in which the proposed treaty could be structured and clarify that a treaty regulating the conduct of business entities operating in a cross-border context is not controversial, radical or antithetical to international law. 
C.
The obligations of investors under international investment treaties
5. Investment treaties are routinely described as “asymmetrical”,
 “one-sided”
 and “solely an investor protection regime”.
 This is because investment treaties omit:
5.1
procedural rights for the host state to commence investor-state arbitration and, even where the state has such a right, the investor may not have provided his, her or its consent to the jurisdiction of the arbitral tribunal; and

5.2
substantive obligations for investors. 

6. However, the following three investment treaties do impose obligations on investors and grant varying procedural rights to states to enforce those obligations against investors:
6.1 Agreement on Promotion, Protection and Guarantee of Investments among Member States of the Organisation of the Islamic Conference (the ‘OIC Agreement’);

6.2 Unified Agreement for the Investment of Arab Capital in Arab States (the ‘First AI Agreement’);
 and
6.3 Unified Agreement for the Investment of Arab Capital in Arab States (the ‘Second AI Agreement’),
 

(collectively, ‘the Treaties’). Together, the Treaties regulate investment flows from 34 states based on current ratification records.

7. In addition to the Treaties, there are a number of model investment treaties
 and one treaty that has not entered into force – the Investment Agreement for the COMESA Common Investment Area
 (the ‘CCIA Agreement’) – that purport to impose substantive obligations on investors and grant states procedural rights to enforce them. 

C.1
Investors’ substantive obligations under the Treaties 
8. Article 9 of the OIC Agreement provides that: 

“The investor shall be bound by the laws and regulations in force in the host state and shall refrain from all acts that may disturb public order or morals or that may be prejudicial to the public interest. He is also to refrain from exercising restrictive practices and from trying to achieve gains through unlawful means.”

9. In the arbitration award in Hesham Talaat M. Al-Warraq v The Republic of Indonesia authored by Mr Bernardo Cremades, Mr Michael Hwang SC and Mr Fali Nariman SC, the tribunal explained that:

“Unlike most BITs, the OIC Agreement contains an explicit provision that binds an investor to observe certain norms of conduct. … Article 9 imposes a positive obligation on investors to respect the law of the Host State, as well as public order and morals. An investor of course has a general obligation to obey the law of the host state, but Article 9 raises this obligation from the plane of domestic law (and jurisdiction of domestic tribunals) to a treaty obligation binding on the investor in an investor state arbitration.”

10. The obligation in Article 9 of the OIC Agreement is not dissimilar to the negative obligations contained in international human rights treaties such as the International Covenant on Civil and Political Rights (other than in the different subject of the obligations: an investor rather than the state). Article 9 of the OIC Agreement restrains investor conduct “that may disturb public order or morals” and its protection of the “public interest”, which is broad and vague language that is arguably capable of extending to violations of human rights. 
11. Like the OIC Agreement, Art 14(1) proscribes conduct in breach of host state law, contrary to “public order and morality” or which involves “illegitimate gains”, albeit in slightly different language. It does not proscribe “restrictive practices” or conduct “prejudicial to the public interest”. Article 14(1) of the First AI Agreement provides that: 

“… [The Arab Investor] must respect [host state] laws and regulations in a manner consistent with this Agreement and, in establishing, administering and developing Arab investment projects, must comply with the development plans and programmes drawn up by the State for the purpose of national economic development by employing all means which reinforce its structure and promote Arab economic integration. In so doing, he shall refrain from any action which might violate public order and morality or involve illegitimate gains.”

12. In contrast, Art 13(1) of the Second AI Agreement strips away the broader prohibitions, providing only that: 

“In the various aspects of [the Arab investor’s] activity, the Arab investor must, as far as possible, coordinate with the host State and its various institutions and authorities and must observe its laws and regulations.”
13. The Second AI Agreement appears to have economic protection as its primary object, eschewing broad and vague language in favour of a simple prohibition on contravening municipal law.

14. Each of the Treaties imposes obligations on investors that are, perhaps, more important for their existence as obligations regulating the investment activities of non-state actors than for their content. In particular, the Treaties demonstrate that non-state actors may be the subject of enforceable obligations under international law (which I return to in Part D of this submission).
C.2
Enforcement procedures under the Treaties
15. There are two variables in the procedural terms of the Treaties that affect whether a state party is able to effectively enforce the obligations under the Treaties: 
15.1 the jurisdiction of the forum selected; and 
15.2
the state’s power to initiate a claim against investors under the terms of the treaty. 
16. If the working group proposes to provide access to a remedy for victims of business activity at an international level or to allow a state to prosecute unlawful business activity through an international court, the First AI Agreement and the Second AI Agreement indicate a more effective dispute-resolution model than the OIC Agreement due to the compulsory nature of the Arab Investment Court’s jurisdiction. That is not to say that the model adopted in the OIC Agreement is inadequate but that, in the absence of consent-procuration mechanisms, it is flawed.
C.2.1
Jurisdiction

17. The OIC Agreement, on the one hand, and the First AI Agreement and the Second AI Agreement, on the other hand, provide for different types of international forums for dispute resolution. The OIC Agreement provides for arbitration akin to other investment treaties. In contrast, the First AI Agreement and the Second AI Agreement provide for adjudication by an international court having compulsory jurisdiction (and which does not require the consent of the parties to the dispute, akin to a municipal court); that is, the Arab Investment Court. 

18. The jurisdiction of the forum has a significant effect on the ability of states to hold investors accountable for a breach of treaty obligations. Under the OIC Agreement, the consent of an investor must be separately procured in order for a state to initiate an arbitration against the investor for breach of the treaty. This barrier to accountability is noticeably absent from the dispute-resolution procedure provided for under the First AI Agreement and the Second AI Agreement due to the compulsory nature of the Arab Investment Court’s jurisdiction, provided the dispute falls within the subject-matter of the court’s jurisdiction. 
C.2.2
The state’s right of claim

19. There are two different dispute resolution models that allow the state to enforce treaty obligations against investors; either: 
19.1
the state has the right to initiate a claim and counterclaim against an investor, as in Article 17 of the OIC Agreement; or
19.2
the state has the right to initiate a counterclaim, but not to initiate a claim, against an investor, as in Article 13 of the CCIA Agreement.

20. Of course, it is more common for an investment treaty to grant the state neither a power to claim nor counterclaim. In order for substantive treaty obligations to be enforceable, however, the state must have more than a mere power to enforce those obligations by way of a counterclaim (that is, in response to a claim by an investor).
D.
The ability of non-state actors to bear obligations under international law
21. At paragraph 56 of the Report, it is observed that: 

“One panellist noted that traditional international law scholars had argued that international law was only applicable between States, but that there were many examples throughout history where non-State actors had been subject to international law, such as the Modern Slavery Act of the United Kingdom of Great Britain and Northern Ireland, where the law was applied throughout the supply chain of corporations with the aim of stamping out slavery.” 

22. The reference to the Modern Slavery Act 2015 (UK) is clearly erroneous. The Modern Slavery Act 2015 (UK) is municipal legislation that creates no rights or obligations under international law. Certain sections of the Act have an extraterritorial operation, such as the human trafficking offence in s 2 of the Act, but that is quite distinct from the ability of non-state actors to be bearers of obligations or rights under international law. Certain other sections of the Act have a quasi-extraterritorial or intra-territorial operation, such as the disclosure obligation in s 54 of the Act which is, stricto sensu, intra-territorial (that disclosure may occur in relation to acts or omissions occurring outside the territorial jurisdiction of England and Wales does not render that obligation extraterritorial).
23. The investment treaties discussed in Part C of this written submission are better examples of the capacity of non-state actors such as corporations to be bearers of rights and obligations than municipal legislation.
E.
The ability of non-state actors to bear obligations

24. This submission prompts many issues of practice and procedure, particularly about the functioning of an international forum for the resolution of disputes arising under a treaty on business and human rights. However, by recounting the operation of three investment treaties covering approximately one-sixth of the countries of the world—a not insignificant number—I have sought to clarify basal conceptual points that might otherwise impede the drafting and negotiation of a binding treaty.

25. I would welcome the opportunity to contribute further to the work of the working group and/or to expand on this short written submission.
Ryan J. Turner (rjt77@cam.ac.uk) 
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