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Defining the Scope of the Proposed Treaty on Business and Human Rights

Surya Deva(
The scope of the proposed treaty on business and human rights (BHR Treaty) is perhaps one of the most contentious issues faced by the open-ended inter-governmental working group (OEIGWG), established by the UN Human Rights Council (HRC) Resolution 26/9 ‘to elaborate an international legally binding instrument to regulate, in international human rights law, the activities of transnational corporations and other business enterprises’. The scope issue has two aspects: the types of corporations to which the treaty should apply (the ‘regulatory targets’), and the types of human rights that the treaty should cover (the ‘subject matter’). 

Resolution 26/9 provides that the first two sessions of the OEIGWG ‘shall be dedicated to conducting constructive deliberations on the content, scope, nature and form of the future international instrument’. This may suggest that the ‘scope’ of the BHR Treaty is an open question to be settled during state negotiations. While this appears to be true regarding the ‘subject matter’ of the instrument, the position concerning the ‘regulatory targets’ has been complicated by a footnote to Resolution 26/9, which reads as follows: ‘“Other business enterprises” denotes all business enterprises that have a transnational character in their operational activities, and does not apply to local businesses registered in terms of relevant domestic law.’ The intend behind this footnote was to exclude local non-transnational businesses from the purview of the BHR Treaty. However, there are normative and practical reasons to under-read the footnote for a number of reasons, e.g., conceptually unclear language, and many states are disengaged with the treaty process because of this footnote. 

I will suggest that the proposed treaty should respond to the ‘needs’ of the victims of corporate human rights abuses. In order to be ‘victims-centric’, the treaty should have a wide scope both in relation to the types of corporations to which it applies (the ‘regulatory targets’) and the types of human rights that it covers (the ‘subject matter’). From the perspective of individuals and communities whose human rights are infringed by corporate operations, it is irrelevant whether the corporation that violated rights is a transnational corporation (TNC) or not. At the same time, it cannot be ignored that TNCs pose especially complex regulatory challenges and that Resolution 26/9 seemingly intends to exclude local businesses from the treaty purview. Therefore, a ‘hybrid option’ is proposed below to resolve this paradoxical situation. 

Regarding the ‘subject matter’ of the treaty, not much divisions were visible during the 1st session of the OEIGWG, the general consensus being that the treaty should cover all human rights. In fact, if the treaty is limited to ‘gross’ human rights violations, it will not be able to capture most of the human rights violations experienced by people and communities, especially those living in the Global South. Moreover, any attempt to limit the treaty’s scope to certain gross or egregious human rights violations will run contrary to the ‘interrelated, interdependent and indivisible’ nature of human rights. Therefore, I propose that the BHR Treaty should include all human rights enumerated in nine core human rights conventions adopted by the UN ‘plus’ the Universal Declaration of Human Rights (UDHR), the UN Declaration on the Rights of Indigenous Peoples (UNDRIP), and eight fundamental ILO conventions. This is labelled as the ‘core+’ option. 

Regulatory targets of the BHR Treaty: To which corporations should the treaty apply?  

At least three options  are feasible as to the types of corporations to which the treaty should apply: (i) strictly follow the HRC resolution’s footnote so as to exclude domestic business enterprises with no transnational character from the purview of the treaty; (ii) negotiate a treaty which applies to all types of business enterprises; or (iii) adopt a ‘hybrid option’ in which the main treaty applies to TNCs and local business enterprises with a transnational character, while an Optional Protocol extends its application to all local business enterprises with no ‘transnational character’. Another method to operationalize this hybrid option may be to apply all chapters of the treaty – minus one chapter with specific provisions relevant for transnational business enterprises
 – to all business enterprises. 

Whilst all of the above options are feasible under international law, it appears that the recent trend adopted by international regulatory initiatives is to target all types of business enterprises rather than merely TNCs. For example, while the 1976 OECD Guidelines for Multinational Enterprises were limited to multinational enterprises (MNEs) ‘operating in’ the territories of OECD countries, the revision of these Guidelines in 2000 extended their scope by applying them to MNEs ‘operating in or from’ the territories of OECD countries. Moreover, the revised Guidelines also asked MNEs to encourage their ‘business partners, including suppliers and sub-contractors, to apply principles of corporate conduct compatible with the Guidelines.’ In the same vein, the 2000 version of the ILO Declaration provided that the ‘principles laid down in the Declaration do not aim at introducing or maintaining inequalities of treatment between multinational and national enterprises. They reflect good practice for all.’ 

Building on these developments, the 2003 UN Draft Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises not only applied to TNCs, but also ‘other business enterprises’ such as contractors, suppliers, licensees or distributors if (i) they had any relation with a TNC, (ii) the impact of its activities is not entirely local, or (iii) the activities involved violations of the right to security. The Guiding Principles on Business and Human Rights (UNGPs) in 2011 took the final step forward by abolishing the distinction between TNCs and other business enterprises and posited that all types of business entities have a responsibility to respect human rights.

The reasons for this regulatory trend are not difficult to find.
 It is not easy to provide an agreeable definition of a ‘TNC’. Even if such a definition is found, this will inevitably result in lawyers advising TNCs how to bypass the given definitional contours. Moreover, victims of corporate human rights abuses do struggle to hold even local corporations accountable. There is thus a conflict between the ‘needs’ of the victims to have a treaty which applies to all business enterprises and the ‘intent’ of Resolution 26/9 to exclude local corporations from its ambit. This gap may perhaps be bridged by a ‘hybrid option’, which could be operationalized as follows:

Preamble: The Preamble of the BHR Treaty should emphasize that while all business enterprises can violate human rights, TNCs and other business enterprises with a ‘transnational character’ pose special regulatory challenges and therefore, this treaty targets such transnational businesses as a matter of priority. It should also acknowledge that the norms laid down in this treaty should be treated as ‘good practices’ for all business enterprises and that states are strongly urged to ratify also the optional protocol to the main treaty. 

Application to TNCs and other business enterprises with a ‘transnational character’: The treaty should apply to all TNCs and other business enterprises with a ‘transnational character’. Sine providing a comprehensive definition of a ‘TNC’ is very difficult, the treaty should follow the approach adopted by the OECD Guidelines on Multinational Enterprises and merely provide an indicative rather than an exhaustive definition of TNC. The two key elements that make an enterprise TNC are: (i) operating in more than one country or jurisdiction through one’s affiliates (howsoever structured or defined), and (ii) exercising some level of control over one’s affiliates. On the other hand, the term ‘transnational character’ should be defined more broadly to capture those local business enterprises which have some transnational element, e.g., offering products or services outside the country of incorporation; direct sourcing of materials from overseas suppliers; or having overseas investors and/or directors.

Optional Protocol: The treaty should contain an optional protocol which extends the application of the BHR Treaty provisions, as far as they are relevant, to all local business enterprises with no ‘transnational character’. The Protocol should also stipulate principles with reference to which the extent of human rights obligations of small- and medium-size enterprises could be differentiated with those of TNCs and other business enterprises with a ‘transnational character’ (e.g., the reasonable level of due diligence measures will vary, among others, as per the size of an enterprise).

Subject matter of the BHR Treaty: What human rights should the treaty cover? 

Several options exist in relation to the types of human rights that the treaty should cover: (i) limit the scope of the treaty to ‘gross’ human rights abuses; (ii) extend the scope of the proposed treaty to all nine ‘core’ international human rights conventions; or (iii) include all human rights enumerated in nine core human rights conventions adopted by the UN ‘plus’ the UDHR, the UNDRIP, and eight fundamental ILO conventions.

Since there is no clear consensus on what the term ‘gross’ means, there is some leeway to interpret the term in a manner which is broader than, say, the crimes covered by the ICC Rome Statute, or even broader than the territory occupied by international corporate crimes. The definition of ‘gross and systematic violations’ in the 1993 Vienna Declaration and Programme of Action also lends support to interpreting the term ‘gross’ broadly. However, if such a broad meaning is given to gross human rights, the very purpose of building a consensus around selected worst forms of human rights violations might be lost. 

The second option may be that the proposed BHR Treaty covers all human rights stipulated in nine ‘core’ international human rights instruments: International Convention on the Elimination of All Forms of Racial Discrimination (ICERD); International Covenant on Civil and Political Rights (ICCPR); International Covenant on Economic, Social and Cultural Rights (ICESCR); Convention on the Elimination of All Forms of Discrimination against Women (CEDAW); Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT); Convention on the Rights of the Child (CRC); International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (ICMW); International Convention for the Protection of All Persons from Enforced Disappearance (CPED); and Convention on the Rights of Persons with Disabilities (CPRD).  However, even this extended ‘core’ list of human rights instruments will not capture several important instruments related to labour rights, environmental rights and the rights of indigenous peoples.

The third option, therefore, may be to encompass all human rights recognised in nine core international human rights conventions, the UDHR, the UNDRIP and eight ‘fundamental’ ILO conventions. As corporations can and do violate, directly or indirectly, almost all human rights, an international regulatory response should be in consonance to the extent of violations in practice. The treaty should adopt the ‘core+’ option so as to include all human rights enumerated in nine core human rights conventions, the UDHR, the UNDRIP and eight fundamental ILO conventions. This option could be operationalized as follows: 

Preamble: The Preamble of the BHR Treaty should acknowledge that as corporations can and do violate almost all human rights, an international regulatory response should correspond to the full range of violations. This is the approach adopted, for example, by the UNGPs. It should also emphasize that the obligations of corporations should be ascertained with reference to all state-centric human rights instruments, but with due regard to their identity distinct from that of the state. 

Core+ Annexure: Instead of enumerating the human rights applicable to corporations covered by the treaty, it should identify international human rights instruments with reference to which the obligations of corporations could be ascertained. The treaty should contain an annexure listing the following human rights instruments applicable to the targeted corporations: nine core international human rights conventions, the UDHR, the UNDRIP, and eight fundamental ILO conventions. Consistent with the evolution of additional human rights standards and future state practice, more instruments could be added to this annexure in future.   

( Associate Professor, School of Law, City University of Hong Kong. 


� Such special provisions may, for example, relate to states’ extraterritorial obligations, overcoming the obstacles posed by the doctrine of forum non conveniens, and states’ obligations regarding mutual assistance and cooperation. 


� See Surya Deva, ‘Scope of the Proposed Business and Human Rights Treaty: Navigating through Normativity, Law and Politics’ in Surya Deva and David Bilchitz (eds.), Building a Treaty on Business and Human Rights: Context and Contours (Cambridge University Press, 2017, forthcoming). 





