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I would like to expand a little on the point raised by Marietta yesterday in relation to the relevance of indigenous peoples right to Free prior informed consent to the SRSG’s framework, in the context of State duty to protect, corporate responsibility to respect and the need for remedies, particularly in the context of extractive projects in indigenous territories.

Prevention is better than any cure. It is common knowledge that there exist widespread violations of indigenous peoples rights associated with extractive projects. The fact that most of the worlds remaining mineral resources are found in indigenous peoples territories has lead to these problems becoming systematic in nature arising in States throughout the world. It is also a evident that the current remedies at both national and international levels lack the capacity and enforcement power to deal with the volume of complaints and related violations. 

In this context FPIC, together with respect for indigenous peoples land, resource and self determination rights, is essential in preventing further violations of IPs rights.

The requirement to obtain FPIC in the context of extractive project or other activities with potential negative impacts on IP physical and cultural well being has been elaborated on by UN Treaty bodies, including CERD, the HRC and the CESCR in their jurisprudence, concluding recommendations to States and in General Comments. These 3 HR treaties have been ratified by approximately180 States - most of those who have not ratified them being small island states. The requirement to obtain IPs FPIC can thus, for effective purposes, be regarded as being universal in nature. FPIC is also required under the jurisprudence of the IACHR, in an increasing number of national jurisdictions as well as in the UN DRIP.

The requirement has been addressed in numerous international fora. Between Dec 08 and April 09, 3 international conferences and workshops addressed the issue of IPs, extractive industries and HRs. These 3 conferences were hosted by the OHCHR, the UNPFII and Indigenous Peoples’ organizations with support from the Norway. All three recommended that the UN DRIP, including its provisions on FPIC, be the framework for engagement with IPs.

Nevertheless, despite these evolutions in international HR law extractive corporations and their representative bodies have failed to endorse the UN DRIP and FPIC. This is reflected in the position of the International Council of Mines and Metals (ICMM) which holds that it cannot endorse the right to FPIC as 

1) national legislation in many countries does not require FPIC

2) there is the need for further clarification of the application of FPIC in practice 

The fact that States are not living up to their Human Rights obligations by failing to enact the necessary legislation is not an argument for corporate entities not to respect Indigenous Peoples rights. Examples of voluntary initiatives in relation to FPIC in the oil palm industry in Indonesia illustrate that the lack of enabling legislation does not prevent industry in pursing with its operationalization.

The argument that further clarification of the application of FPIC in practice is required before endorsing it is a circular, chicken and egg, type one. Unless mining industries respect their responsibility to obtain IPs FPIC it will never be operationalized. Clarification in relation to its implementation in practice can only come from good faith attempts by the industry to implement it. 

Furthermore endorsement of FPIC by industry would go a long way towards encouraging States to act on their human right obligations and adopt the necessary legislation and policies. 

Finally, for meaningful operationalization of FPIC, credible grievance mechanisms independent from both companies and the Executive are necessary to address allegations of breaches of the FPIC process. Experience from locations where FPIC is mandated by law shows that some form of additional mechanism at the regional or international level is necessary.

FPIC operationalization will require significant changes in the manner in which both the industry and states engage in extractive operations. Without it however we will continue to face a reality where inadequate remedies seek to address what in many cases are irreparable harms.

Some suggestions to the SRSG are therefore to 

1) draw States attention to the fact that their duty to protect IP requires respect for FPIC and the upholding IP rights in practice, in accordance with their legal obligations under international human rights law.

2) explicitly recognize that the requirement to obtain IPs FPIC falls under the corporate responsibility to respect IPs rights and propose that this is reflected in voluntary standards such as the OECD guidelines.

3) give guidance to corporations that regardless of national recognition of IP land, resource and self determination rights that they should engage with IPs on the basis of the rights articulated in the UN DRIP. This is fundamental to recognizing IPs as rights holders rather than stakeholders.

4) investigate possible grievance mechanisms at national and international levels that ensure independent oversight of FPIC processes

