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State Duty to Protect I—Domestic Policy Coherence

Ed Potter Remarks

Questions Posed by OHCHR:
What are the challenges of domestic policy coherence in the field of business and human rights? How can all states be encouraged to advance their human rights policies regarding business beyond currently narrow institutional confines? For example, to what extent should relevant state agencies be considering human rights when making policy in business-related areas traditionally kept separate to human rights, such as export credit, corporate and securities law? What is the role of NHRI's, civil society and business in assisting Governments in achieving policy coherence in this field, and in holding Governments to account for incoherent policies that may contribute to human rights abuses? 


Thank you for the kind introduction.  

Fundamental to answering the question on domestic policy coherence is the critical role of the state duty protect.  This involves of number of elements, including findings of John Ruggie’s Corporate Law Tools Project where we saw output for 10 countries last week.

Rule of Law and Gaps in Human Rights Protection

Something that is fundamentally important to every company, particularly in making market and investment decisions, is whether there is present in the state the rule of law and whether it is equally applied to both national and foreign companies.  

The first 10 reports from the Corporate Law Tools Project make clear that even before you get to the question of policy coherence, there is a real gap in the comprehensive application of human rights as found in law and in practice.  This gap needs to be filled under the state duty to protect, as well as their application to citizens and corporations.





The conclusions I draw from reading the first 10 Corporate Law reports is:

1. Many countries are signatories to the major human rights instruments, but few if any have legislation that comprehensively incorporates them into domestic law
2. At present, there are gaps in the state’s duty to protect that need to be remedied
3. Most countries do not have automatic incorporation of ratified treaties into domestic law, but require specific legislation before the human rights treaties can be effective
4. Some countries include human rights in their constitutions but implementation mechanisms either do not exist or their implementation is spotty
5. There is a real lack of clarity on the applicability of human rights to business, which places a bigger burden on John Ruggie to explain to states how the “business duty to respect” fits in


Failure to Implement in Law and Practice

As some of you may know, I am the employer spokesman on the ILO Committee on the application of conventions and recommendations that holds countries accountable for voluntarily ratified treaty requirements, including those involving workplace human rights.

Far more often than should be the case, we see failures of governments to implement in law their treaty obligations.

Even with the right laws in place, we see the lack of effective implementation in practice, which more often than not is due to:

· the lack of an effective, adequately funded and fully functioning labor inspection system and judiciary, and
· the lack of meaningful remedies.  

These are conditions precedent to policy coherence.



Policy Coherence

From my company’s experience in the Business Leaders Initiative on Human Rights and its follow-on organization the Global Business Initiative, it is clear that companies must take into account respect for all human rights in policy, business transactions, and the value chain.  

Currently we are working with the Danish Institute to better understand our policy and practice gaps for all human rights which cut across many functional areas of the Company.  It is a journey.

In the governmental context, human rights cut across many departments and agencies.  Just as companies must break down silos, so must governments. 
	
It is essential for governments to have human rights and business strategies that are cross departmental.  The one place I have seen this happen is in the negotiation of bi-lateral trade agreements by the U.S. government where the trade, state, labor, commerce and other department collaborate in the negotiation of trade agreements.


Home and Host State Issues

There are home and host state issues as well. 

For home states, it is important that they create cohesive policy frameworks to help guide and inform companies as they invest in states where policies may be less rigorous.  An example would be the role of labor standards in bilateral investment treaties

For home states, it also important for them to have an open door to companies to engage on the challenges of working in this area, and to be open to partnerships, information sharing, and dialogue—for example, for embassy staff to be a resource to companies in terms of risks, best-practice, etc.  

We have found such discussions with the U.S. Department of Labor and the U.S. State Department on exploitative child labor and forced labor to be very helpful and constructive. 

For host states, it is important that they have clear and comprehensive legal guidelines that are evenly applied, and that they invest in an labor inspection system and judiciary to help ensure a level playing field.

For example, since becoming more aware of the exploitative child labor problem in sugarcane harvesting, and with support from the ILO, the Salvadoran government has invested resources in its farm monitoring capability, which has been a positive driver of reductions in the worst forms of child labor.

Conclusions
To quickly, summarize my main points to domestic policy coherence:
1. States need to fill in the human rights gaps in law and practice
2. States need to meet the requirements of “The Rule of Law”
3. States need to effectively implement human rights in law and practice
4. States need to break down the silos between departments with human rights accountability
5. States need to fulfill their home and host state responsibilities
